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ABLE AND AVAILABLE

Table of Contents

General

AA 5.00 General.

AA Attendance at School or Training Course-Student

AA 40.00

Attendance at School or Training Course-
Students.

AA Conscientious Objection

AA 90.00

Conscientious Objection.

AA Distance to Work

AA 150.00
AA 150.05
AA 150.10
AA 150.15
AA 150.20

Distance to Work

Distance to Work: General.

Distance to Work: In Transit.

Distance to work: Removal from Locality.

Distance to work: Transportation and travel.

AA Domestic Circumstances

AA 155.00
AA 155.05
AA 155.10
AA 155.35

AA 155.45

Domestic Circumstances.
Domestic Circumstances: General.
Domestic Circumstances: Children, Care of.

Domestic Circumstances: Iliness or Death of
Others.

Domestic Circumstances: Parent, Care of.

AA Effort to Secure Employment or Willingness to Work

AA 160.00

Effort to Secure Employment or Willingness to
Work.




AA 160.05

AA 160.10

AA 160.15

AA 160.20

AA 160.30

AA 160.35
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ABLE AND AVAILABLE

Effort to Secure Employment or Willingness to
Work: General.

Effort to Secure Employment or Willingness to
Work: Application for Work.

Effort to Secure Employment or Willingness to
Work: Attitude or Behavior.

Effort to Secure Employment or Willingness to
Work: Employment.

Effort to Secure Employment or Willingness to
Work: Registration and Reporting.

Effort to Secure Employment or Willingness to
Work: Voluntary Leaving or Suspension of
Work.

AA Employer Requirements.

AA 165.00
AA 165.05
AA Evidence
AA 190.00
AA 190.05
AA 190.10
AA 190.15

Employer Requirements.

Employer Requirements: General.

Evidence.
Evidence: General.
Evidence: Burden of Proof and Presumptions.

Evidence: Weight and Sufficiency.

AA Health or Physical Condition

AA 235.00
AA 235.05
AA 235.25

Health or Physical Condition.
Health or Physical Condition: General.

Health of Physical Condition: Illness or Injury.
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AA 235.30 Health or Physical Condition: Loss of Limb (or
Use of).

AA 235.40 Health or Physical Condition: Pregnancy.
AA Incarceration or Other Legal Detention
AA 250.00 Incarceration or Other Legal Detention.
AA Length of Unemployment
AA 295.00 Length of Unemployment.
AA New Work
AA 315.00 New Work.
AA Period of Ineligibility
AA 350.00 Period of Ineligibility.
AA Personal Affairs
AA 360.00  Personal Affairs.
AA PROSPECTS OF WORK
AA 365.00 Prospects OF Work..
AA Public Service
AA 370.00  Public Service
AA 370.10 Public Service: Jury Duty.
AA Receipt of Other Payments
AA 375.00 Receipt of Other Payments.

AA 375.25 Receipt of Other Payments: Old Age and
Survivor's Insurance.

AA Receipt of Other Payments
AA 415.00 Self-Employment or Other Work.
AA 415.05  Self-Employment or Other Work: General.
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AA Time
AA 450.00 Time
AA 450.10 Time: Days of Week.
AA 450.15 Time: Hours.
AA 450.151 Time: Hours: General
AA 450.153 Time: Hours: Long or Short.
AA 450.154 Time: Hours: Night.

AA 450.155 Time: Hours: Prevailing Standard,
Comparison With.

AA 450.157 TIME: HOURS: CUSTOMARY.
AA 450.20 Time: Irregular Employment.
AA 450.40 Time: Part Time or Full Time.
AA 450.50 Time: Shift.
AA.450.55 Time: Temporary.
AA 475.00  Union Relations.
AA 475.05  Union Relations: General.
AA Wages
AA 500.00 Wages
AA Work, Nature of
AA 510.00 Work, Nature of
AA 510.10 Work, Nature of: Customary.

AA 510.40 Work, Nature of Preferred Employer or
Employment.

AA Working Conditions
AA 515.00 Working Conditions.
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AA 515.55  Working Conditions: Prevailing for Similar
Work in Locality.
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General
CH 5.00 General.
CH Separation Required by Law, Ordinance, or Regulation

CH 10.00 Separation Required by Law, Ordinance, or
Regulation.

CH 10.10 Separation Required by Law, Ordinance, or
Regulation: Federal Statute.

CH 10.20 Separation Required by Law, Ordinance, or
Regulation: Regulation of Federal Agency.

CH 10.30 Separation Required by Law, Ordinance, or
Regulation: State Statute.

CH Separation Required by Medically Verifiable Iliness

CH 15.00 Separation Caused by Medically Verifiable
Illness.

CH Separation by Sale of All or a Portion of the business

CH 20.00 Separation by Sale of All or a Portion of the
Business.

CH 20.10 Separation by Sale of All or a Portion of the
Business: Transfer of Compensation
Experience.

CH 20.20 Separation by Sale of All or a Portion of the
Business: No Transfer of Compensation
Experience.

CH When Separation Occurs
CH 30.00 When Separation Occurs.
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CHARGEBACK

CH 30.10 When Separation Occurs: Transfer from One
Employer’s Account to Another.

CH 30.40 When Separation Occurs: Nature of
Employment Relationship.

CH 30.50 When Separation Occurs: Independent
Contract.

CH 30.60 When Separation Occurs: Employment.
CH Wages Erroneously Reported
CH 40.00 Wages Erroneously Reported.

CH 40.10 Wages Erroneously Reported: Liability of
Reporting Employing Unit.

CH 40.20 Wages Erroneously Reported: Exemptions.
CH Finality of Determination

CH 50.00 Finality of Determination.
CH Timeliness of Protest or Appeal

CH 60.00 Timeliness of Protest or Appeal.
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General
LD 5.00 General.
LD At the Factory, Establishment, or Other Premises

LD 35.00 At the Factory Establishment, or Other
Premises.

LD 35.05 At the Factory Establishment, or Other
Premises: General.

LD Determination of Existence
LD 125.00 Determination Existence.
LD 125.05 Determination of Existence: General.

LD 125.10 Determination of Existence: Closing of Plant or
Lock-Out.

LD 125.15 Determination of Existence: Continuance of
Employer-Employee Relationship.

LD 125.20 Determination of Existence: Dispute Over
Conditions of Employment.

LD 125.202 Dispute Over Conditions of Employment:
Check-Off System.

LD 125.203 DISPUTE OVER CONDITIONS OF
EMPLOYMENT: DISCHARGE AND
REINSTATEMENT.

LD 125.205 Dispute Over Conditions of Employment:
Safety Condition.

LD 125.206 Dispute Over Conditions of Employment:
Transfer.
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LD 125.25 Determination of Existence: Judicial or
Administrative Proceedings.

LD 125.35 Determination of Existence: Lack of Contract.

LD 125.40 Determination of Existence: Merits of the
Dispute.

LD 125.45 Determination of Existence: Negotiation with
Employer.

LD 125.50 Determination of Existence: Sympathetic
Strike.

LD 125.55 Determination of Existence: Union
Recognition.

LD 125.60 Determination of Existence: Violation of
Contract or Agreement.

LD Directly Interested In.
LD 130.00 Directly Interested In.
LD Employment Subsequent to Dispute or Stoppage or Work

LD 175.00 Employment Subsequent to Dispute or
Stoppage or Work.

LD Evidence

LD 190.00 Evidence.

LD 190.10 Evidence: Burden of Proof and Presumptions.
LD Financing and Participating

LD 205.00 Financing and Participating.

LD 205.05 Financing and Participating: General.

LD 205.10 Financing and Participating: Affiliation with
Organization.
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LD 205.15 Financing and Participating: Payment of Union
Dues.

LD 205.20 Financing and Participating: Picketing or
Refusal to Pass Picket Line.

LD Grade or Class of Worker
LD 220.00 Grade or Class of Worker.

LD 220.15 Grade or Class of Worker: Membership or Non-
membership in Union.

LD 220.25 Grade or Class of Worker: Performance of
Work.

LD In Active Progress
LD 245.00 In Active Process.
LD New Work
LD 315.00 New Work.
LD Period of Disqualification
LD 350.00 Period of Disqualification.
LD 350.05 Period of Disqualification: General.
LD 350.55 Period of Disqualification: Termination of.
LD Stoppage of Work
LD 420.00 Stoppage of Work.

LD 420.10 Stoppage of Work: Determination of Existence
of.

LD 420.15 Stoppage of Work: Existing Because of Labor
Dispute.

LD 420.20 Stoppage of Work: Termination of.

LD Termination of Labor Dispute
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LD 445.00 Termination of Labor Dispute.
LD 445.05  Termination of Labor Dispute: General

LD 445.10 Termination of Labor Dispute: Agreement of
Arbitration.

LD 445.15  Termination of Labor Dispute: Closing of Plant
or Department.

LD 445.20 Termination of Labor Dispute: Discharge or
Replacement of Workers.

LD 445.25  Termination of Labor Dispute: National Labor
Relations Board Proceedings or Order.

LD Unemployment Due to a Labor Dispute or Stoppage of Work

LD 465.00 Unemployment Due to a Labor Dispute or
Stoppage of Work.

LD 465.05 Unemployment Due to a Labor Dispute or
Stoppage of Work: General.

LD 465.10 Unemployment Due to Labor Dispute or
Stoppage of Work: Discharge or Resignation.

LD 465.20 Unemployment Due to Labor Dispute or
Stoppage of Work: Prevented from Working.

LD 465.25 Unemployment Due to Labor Dispute or
Stoppage of Work: Temporary, Extra, or
Seasonal Work.

LD 470.00 Unemployment Prior to Labor Dispute or
Stoppage of Work.

LD 470.05 Unemployment Prior to Labor Dispute or
Stoppage or Work: General.
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LD 470.15 Unemployment Prior to Labor Dispute or
Stoppage of Work: Discharge or Resignation.

LD 470.20 Unemployment Prior to Labor Dispute or
Stoppage of Work: Lack of Work.

LD 470.25 Unemployment Prior to Labor Dispute or
Stoppage of Work: Temporary, Extra, or
Seasonal Work.
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MISCELLANEOUS

MS General
MS 5.00 General.
MS Good Cause to Reopen Under Commission Rule

MS 30.00 Good Cause to Reopen Under Commission
Rule 16

MS Benefit Computation Factors
MS 60.00 Benefit Computation Factors
MS 60.05 Benefit Computation Factors: General
MS 60.10 Benefit Computation Factors: Base Period.
MS 60.15 Benefit Computation Factors: Benefit Year.

MS 60.20 Benefit Computation Factors: Disqualification
Period.

MS 60.35 Benefit Computation Factors: Waiting Period.
MS Requalification

MS 65.00 Requalification.
MS Citizenship or Residence Requirements

MS 70.00 Citizenship or Residence Requirements.
MS Claim and Registration

MS 75.00 Claim and Registration.
MS Construction of Statutes

MS 95.35 Construction of Statutes: Strict or Liberal
Construction.

MS Health or Physical Condition
MS 235.40 Health or Physical Condition: Pregnancy.
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MS Incarceration or Other Legal Detention
MS 250.00 Incarceration or Other Legal Detention.
MS Interstate Relations
MS 260.00 Interstate Relations.
MS Overpayments
MS 340.00 Overpayments.
MS 340.05 Overpayments: General.
MS 340.10 Overpayments: Fraud or Misrepresentation.
MS 340.15 Overpayments: Nonfraudulent.
MS 340.20 Overpayments: Restitution.
MS Receipt of Other Payments
MS 375.05 Receipt of Other Payments: General.

MS 375.10 Receipt of Other Payments: Disability
Compensation.

MS 375.15 Receipt of Other Payments: Lieu of Notice,
Remuneration (Severance Pay)

MS 375.20 Receipt of Other Payments: Loss of Wages,
Compensation for.

MS 375.25 Receipt of Other Payments: Old-Age and
Survivors Insurance.

MS 375.30 Receipt of Other Payments: Pension.

MS 375.40 Receipt of Other Payments: Railroad
Retirement Benefits

MS 375.55 Receipt of Other Payments: Worker’s
Compensation.

MS Seasonal Employment
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MS 410.00 Seasonal Employment.

MS 410.10 Seasonal Employment: Farm and Ranch Labor.
MS When Employment Begins

MS 500.00 When Employment Begins
MS When Separation Occurs

MS 510.00 When Separation Occurs
MS Incorrect Last Employing Unit on Initial Claim

MS 600.00 Incorrect Last Employing Unit on Initial Claim.

MS 600.05 Incorrect Last Employing Unit on Initial Claim:
General.

MS 600.10 Incorrect Last Employing Unit on Initial Claim:
Self-Employment.

MS 600.15 Incorrect Last Employing Unit on Initial Claim:
Last Work.

MS 600.20 Incorrect Last Employing Unit on Initial Claim:
Labor Dispute.

MS Qualifying Wages on Initial Claim

MS 610.00 Qualifying Wages on Initial Claim.
MS What Constitutes Wages

MS 620.00 What Constitutes Wages.
MS What Constitutes Employment

MS 630.00 What Constitutes Employment.
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MISCONDUCT

MC 5.00 General.

MC Absence

MC 15.00
MC 15.05
MC 15.10
MC 15.15
MC 15.20

MC 45.00
MC 45.05
MC 45.10

MC 45.15

MC 45.20

MC 45.25

MC 45.30
MC 45.35
MC 45.40

Absence.

Absence
Absence
Absence

Absence

Attitude

: General.
: Notice.
: Permission.

: Reasons.

MC Attitude Toward Employer

Toward Employer.

Attitude Toward Employer: General.

Attitude Toward Employer: Agitation or
Criticism.

Attitude Toward Employer: Competing with
Employer or Aiding Competitor.

Attitude Toward Employer: Complaint or
Discontent.

Attitude

Toward Employer

Equipment or Materials.

Attitude
Attitude
Attitude

Toward Employer
Toward Employer

Toward Employer

: Damage to

: Disloyalty.
: Indifference.

: Injury to Employer

Through Relations with Patron.
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MC 45.50 Attitude Toward Employer: Bringing Legal
Action Against the Employer.

MC 45.55 Attitude Toward Employer: Filing Suit for
Worker's Compensation.

MC Connection with the Work.
MC 85.00 Connection with the Work.
MC Conscientious Objection
MC 90.00 Conscientious Objection.
MC Discharge or Leaving
MC 135.00 Discharge or Leaving.
MC 135.05 Discharge or Leaving: General.
MC 135.15 Discharge or Leaving: Constructive Discharge.

MC 135.25 Discharge or Leaving: Discharge Before
Effective Date of Resignation.

MC 135.30 Discharge or Leaving: Involuntary Separation
(Layoff).

MC 135.35 Discharge or Leaving: Leaving in Anticipation
of Discharge.

MC 135.45 Discharge or Leaving: Suspension for
Misconduct.

MC 135.50 Discharge or Leaving: After Indefinite Layoff.
MC Dishonesty

MC 140.00 Dishonesty.

MC 140.05 Dishonesty: General.

MC 140.10 Dishonesty: Aiding and Abetting.
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MC 140.15 Dishonesty: Cash Shortage or
Misappropriation.

MC 140.20 Dishonesty: Falsehood.
MC 140.25 Dishonesty: Falsification of Record

MC 140.30 Dishonesty: Property of Employer, Conversion
of.

MC 140.32 Dishonesty: Services of Employer,
Unauthorized Us of.

MC Domestic Circumstances

MC 155.00 Domestic Circumstances.
MC Evidence

MC 190.00 Evidence

MC 190.10 Evidence: Burden of Persuasion and
Presumptions.

MC 190.15 Evidence: Weight and Sufficiency.
MC Health or Physical Condition
MC 235.00 Health or Physical Condition.
MC 235.05 Health or Physical Condition: General.
MC 235.10 Health or Physical Condition: Age

MC 235.20 Health or Physical Condition: Hearing, Speech,
or Vision.

MC 235.25 Health or Physical Condition: Iliness or Injury.

MC 235.35 Health or Physical Condition: Physical
Examination Requirements.

MC 235.40 Health or Physical Condition: Pregnancy
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Health or Physical Condition: Risk of Health or
Injury to Claimant or Others.

MC Insubordination

MC 255.00
MC 255.10
MC 255.15
MC 255.20
MC 255.25
MC 255.30

MC 255.301
MC 255.302
MC 255.303
MC 255.305
MC 255.40
MC 255.45

Insubordination.
Insubordination:
Insubordination:
Insubordination:
Insubordination:

Insubordination:

Production.

Insubordination:
Insubordination:

Insubordination:

Disobedience.

Dispute with Superior.
Exceeding Authority.
Negation of Authority.

Refusal to Increase

Refusal to Transfer.
Refusal to Work.

Refusal to Work Overtime.

Refusal to Change Hours.

Insubordination: Vulgar or Profane Language.

Insubordination: Wage Dispute.

MC Intoxication and Use of Intoxicants

MC 270.00

Intoxication and Use of Intoxicants.

MC Manner of Performing Work

MC 300.00
MC 300.05
MC 300.10
MC 300.15

MC 300.20

Manner of Performing Work

Manner of Performing Work: General

Manner of Performing Work: Accident.

Manner of Performing Work: Damage to
Equipment or Materials.

Manner of Performing Work: Judgment.
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MC 300.25 Manner of Performing Work: Quality of Work.
MC 300.30 Manner of Performing Work: Quantity of Work.

MC 300.40 Manner of Performing Work: Careless or
Negligent Work.

MC Neglect or Duty
MC 310.00 Neglect of Duty
MC 310.05 Neglect of Duty: General
MC 310.10 Neglect or Duty: Duties Not Discharged.

MC 310.15 Neglect of Duty: Personal Comfort and
Convenience.

MC 310.20 Neglect of Duty: Temporary Cessation of
Work.

MC Personal Affairs
MC 360.00 Personal Affairs.
MC Relation of Offense to Discharge
MC 385.00 Relation of Offense to Discharge.
MC Relations with Fellow Employees
MC 390.00 Relations with Fellow Employees
MC 390.05 Relations with Fellow Employees: General.

MC 390.10 Relations with Fellow Employees: Abusive or
Profane Language.

MC 390.15 Relations with Fellow Employees: Agitation.

MC 390.20 Relations with Fellow Employees: Altercation
or Assault.

MC 390.25 Relations with Fellow Employees: Annoyance
of Fellow Employees.



MC 390.30
MC 390.35
MC 390.40

MC Tardiness

MC 435.00

MC Time

MC 450.00
MC 450.00

MC 475.00
MC 475.05
MC 475.10
MC 475.35

MC 475.50

MC 475.60

MC 485.00
MC 485.05
MC 485.10

MC 485.12
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MISCONDUCT
Relations with Fellow Employees: Debt
Relations with fellow employees: Dishonesty.

Relations with Fellow Employees:
Uncooperative Attitude.

Tardiness

Time

Time: Temporary Job

MC Union Relations

Union Relations.
Union Relations. General
Union Relations: Agreement with Employer.

Union Relations: Labor Dispute, Participation
in.

Union Relations: Membership or Activity in
Union.

Union Relations: Refusal to Join or Retain
Membership in Union.

MC Violation of Company Rule

Violation of Company Rule
Violation of Company Rule: General

Violation Of Company Rule: Absence,
Tardiness, or Temporary Cessation of Work.

Violation of Company Rule: Sleeping on the
Job.



MC 485.15

MC 485.20
MC 485.25

MC 485.30
MC 485.35

MC 485.36

MC 485.45

MC 485.46

MC 485.50

MC 485.55

MC 485.60

MC 485.65
MC 485.70

MC 485.75

MC 485.80

MISCONDUCT

Violation of Company Rule
Employee.

Violation of Company Rule

Violation of Company Rule
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: Assaulting Fellow

: Clothes.
: Competition, Other

Work, or Recommending Competitor to Patron.

Violation of Company Rule

Violation of Company Rule
Married Women.

Violation of Company Rule:

Worker.

Violation of Company Rule:

of.

Violation of Company Rule:

of Narcotics or Drugs.

Violation of Company Rule:

Equipment.

Violation of Company Rule:

Performing Work.

Violation of Company Rule:

Regulation Governing.

Violation of Company Rule:

Violation of Company Rule:

and Convenience.

Violation of Company Rule:

Property.

Violation of Company Rule:

: Dishonesty.

: Employment of

Marriage to a Co-

Intoxicants, Use

Use or Possession

Maintenance of

Manner of

Money Matters,

Motor Vehicle.

Personal Comfort

Removal of

Safety Regulation.
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MC 485.82

MC 485.83

MC 485.90

Violation of Company Rule: Personal Hygiene

and Sanitation.

Violation of Company Rule: Polygraph or Other

Examination.

Violation of Company Rule: Time Clock.

MC Violation of Law

MC 490.00
MC 490.05
MC 490.10
MC 490.15
MC 490.20
MC 490.30
MC 490.40
MC Wage Demand
MC 600.00

Violation of Law

Violation of Law:
Violation of Law:
Violation of Law:
Violation of Law:
Violation of Law:

Violation of Law:

Wage Demand

General

Conversion of Property Law.
Liquor Law.

Motor Vehicle Law.

In Jail.

Offenses Involving Morals.
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PR General
PR 5.00 General.
PR Abatement
PR 10.00 Abatement.
PR Appearances
PR 25.00 Appearances.
PR Adjournment, Continuance and Postponement of Hearing.

PR 100.00 Adjournment, Continuance, and Postponement
of Hearing

PR Dismissal, Withdrawal, or Abandonment.

PR 145.00 Dismissal, Withdrawal, or Abandonment.
PR Evidence

PR 190.00 Evidence.
PR Jurisdiction and Powers of Tribunal

PR 275.00 Jurisdiction and Powers of Tribunal.
PR Readjudication

PR 280.00 Readjudication.
PR Rehearing or Review

PR 380.00 Rehearing or Review.

PR 380.05 Rehearing or Review: General.

PR 380.10 Rehearing or Review: Additional Proof.
PR Rehearing or Review

PR 380.15 Rehearing or Review: Credibility of Witness.
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PR 380.25 Rehearing or Review: Scope and Extent.
PR Right of Review
PR 405.00 Right of Review.
PR 405.15 Right of Review: Finality of Determination.
PR 405.20 Right of Review: Person Entitled.
PR Taking and Perfecting Proceedings for Review
PR 430.00 Taking and Perfecting Proceedings for Review

PR 430.05 Taking and Perfecting Proceedings for Review:
General.

PR 430.10 Taking and Perfecting Proceedings for Review:
Method.

PR 430.15 Taking and Perfecting Proceedings for Review:
Notice.

PR 430.20 Taking and Perfecting Proceedings for Review:
Timely Filing of Protest.

PR 430.30 Taking and Perfecting Proceedings for Review:
Timely Filing of Appeal

PR Procedure in Special Cases
PR 440.00 Procedure in Special Cases.

PR 440.10 Procedure in Special Cases: Finality of Findings
of Federal Employing Agency.

PR Procedure in Subsection 214.00. Cases
PR 450.00 Procedure in Subsection 214.003 Case.

PR 450.10 Procedure in Subsection 214.003 Case: Failure
or Refusal to Timely Appeal or Failure to
Appear in Response to Notice.
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SW General
SW 5.00 General
SW Conscientious Objection
SW 90.00 Conscientious Objection
SW Distance to Work
SW 150.00 Distance to Work.
SW 150.05 Distance to Work: General
SW 150.15 Distance to Work: Removal from Locality.
SW 150.20 Distance to Work: Transportation and Travel.
SW Domestic Circumstances
SW 155.10 Domestic Circumstances.

SW 155.20 Domestic Circumstances: Home or Spouse in
Another Locality.

SW 155.35 Domestic Circumstances: Illness or Death of
Others.

SW Employment Office or Other Agency Referral
SW 170.00 Employment Office or Other Agency Referral
SW 170.10 Employment Office or Other Agency Referral
SW Equipment
SW 180.00 Equipment
SW Evidence
SW 190.15 Evidence: Weight and Sufficiency.

SW Experience or Training



SUITABLE WORK

SW 195.00 Experience or Training
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SW 195.10 Experience or Training: Insufficient.
SW 195.20 Experience or Training: Use of Highest Skill.

SW 235.00
SW 235.20

SW 235.25
SW 235.40
SW 235.45

SW 265.00
SW 265.05
SW 265.15
SW 265.20

SW 265.25

SW 265.25

SW 265.30

SW 265.35

SW Health or Physical Condition.

Health or Physical Condition.

Health or Physical Condition: Hearing, Speech,

or Vision.

Health or Physical Condition: Iliness or Injury.

Health or Physical: Pregnancy.

Health or Physical Condition: Risk of Illness or

Injury.

SW Interview and Acceptance

Interview and Acceptance.
Interview and Acceptance:
Interview and Acceptance:

Interview and Acceptance:

Leaving After Trial.

Interview and Acceptance:

Secure Job Offered.

Interview and Acceptance:

Secure Job Offered.

Interview and Acceptance:

for Interview or Work.

Interview and Acceptance:

Offered Work.

General.
Availability.

Discharge or

Failure to Accept or

Failure to Accept or

Failure to Report

Inability to Perform
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SW 265.40 Interview and Acceptance: Necessity for
Interview.

SW 265.45 Interview and Acceptance: Refusal or Inability
to Meet Employer's Requirements.

SW Length of Unemployment
SW.295.00 Length of Unemployment.
SW New Work
SW 315.00 New Work
SW Offer of Work.
SW 330.00 Offer of Work.
SW 330.00 Offer of Work: General
SW 330.15 Offer of Work: Means of Communication.
SW 330.20 Offer of Work: Necessity.
SW 330.30 Offer of Work: Time.
SW 335.00 Offered Work: Previously Refused.
SW Personal Affairs
SW 360.00 Personal Affairs.
SW Prospect of Other Work.
SW 365.00 Prospect of Other Work.
SW Time
SW 450.00 Time.
SW 450.10 Time: Days of Week.
SW 450.15 Time Hours
SW 450.154 Time: Hours: Night.
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SW 450.155 Time: Hours: Prevailing Standard, Comparison
with.

SW 450.40 Time: Part or Full Time
SW 450.50 Time: Shift.
SW 450.55 Time Temporary.
SW Union Relations
SW 475.00 Union Relations.
SW 475.64 Union Relations: Remuneration.
SW 480.00 Vacant Due to a Labor Dispute.
SW Wages
SW 500.00 Wages
SW 500.05 Wages: General.
SW 500.20 Wages: Benefit Amount, Comparison with.
SW 500.25 Wages: Expenses Incident to Job.
SW 500.35 Wage: Former Rate, Comparison With.
SW 500.50 Wages: Low

SW 500.65 Wages: Piece Rate, Commission Basis, or Other
Method of Computation.

SW 500.70 Wages: Prevailing Rate
SW Work, Nature of
SW 510.00 Work, Nature of.
SW 510.05 Work, Nature of: General
SW 510.10 Work, Nature of: Customary.

SW 510.20 Work, Nature of: Former Employer or
Employment.
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SW 510.40 Work, Nature of: Preferred Employer or
Employment.

SW Working Conditions
SW 515.00 Working Conditions.

SW 515.10 Working Conditions: Advancement, Opportunity
for.

SW 515.35 Working Conditions: Environment.

SW 515.55 Working Conditions: Prevailing for Similar Work
in Locality.

SW 515.60 Working Conditions: Production Requirement or
Quantity of Duties.

SW 515.65 Working Conditions: Safety.
SW 515.80 Working Conditions: Supervisor.
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TPU Amount of Compensation
TPU 20.00 Amount of Compensation

TPU 20.10 Amount of Compensation: More or Less Than
benefit amount.

TPU Compensation Not Payable or No Work Done
TPU 80.00 Compensation Not Payable or No Work Done

TPU 80.05 Compensation Not Payable or No Work Done:
General.

TPU 80.15 Compensation Not Payable or No Work Done:
Leave of Absence or Vacation.

TPU 80.20 Compensation Not Payable or No Work Done:
Shutdown (Stand by Pay).

TPU Contract Obligation

TPU 105.00 Contract Obligation
TPU Self-Employment or Other Work

TPU 415.30 Self-Employment or Other Work: Salesman.
TPU 455.00 Time of Services

TPU 455.00 Time of Services

TPU 455.05 Time of Services: General.

TPU 455.10 Time of Services: Full Time or Part Time.
TPU Type of Compensation:

TPU 460.25 Type of Compensation: Damages or Other
Award on Reinstatement.
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TOTAL AND PARTIAL UNEMPLOYMENT

TPU 460.35 Type of Compensation: Dismissal or
Separation Pay

TPU 460.50 Type of Compensation: Gratuity.

TPU 460.62 Type of Compensation: Supplemental
Unemployment Benefits.

TPU 460.75 Type of Compensation: Vacation or Holiday
Pay.
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VL GENERAL
VL 5.00 General
VL Attendance at School or Training Course: Students

VL 40.00 Attendance at School or Training Course:
Students.

VL Citizenship or Residency Requirements

VL 70.00 Citizenship or Residency Requirements.
VL Conscientious Objection

VL 90.00 Conscientious Objection
VL Discharge or Leaving

VL 135.00 Discharge or Leaving.

VL 135.05 Discharge or Leaving: General.

VL 135.10 Discharge or Leaving: Absence from Work.

VL 135.20 Discharge or Leaving: Interpretation of Remark
or Action of Employer or Employee.

VL 135.25 Discharge or Leaving: Leaving Prior to Effective
Date of Discharge.

VL 135.35 Discharge or Leaving: Leaving in Anticipation
of Discharge.

VL 135.40 Discharge or Leaving: Resignation Intended.
VL 138.00 Disciplinary Action

VL 138.00 Disciplinary Action.
VL Distance to Work

VL 150.00 Distance to Work



VL 150.05
VL 150.15
VL 150.20
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VOLUNTARY LEAVING

Distance to Work: General.

Distance to Work: Removal from Locality.

Distance to Work: Transportation and Travel.

VL Domestic Circumstances.

VL 155.00
VL 155.05
VL 155.10
VL 155.25
VL 155.35

VL 155.40
VL Equipment
VL 180.00
VL Evidence.
VL 190.00
VL 190.10

VL 190.15
VL 195.00

VL 195.00
VL Good Cause

VL 210.00

Domestic Circumstances.
Domestic Circumstances:
Domestic Circumstances:
Domestic Circumstances:

Domestic Circumstances:

Other.

Domestic Circumstances:

Equipment.

Evidence.

General.
Children, Care of.
Household Duties

Illness or Death of

Marriage.

Evidence: Burden of Persuasion and

Presumptions.

Evidence: Weight and Sufficiency.

Experience or Training.

Good Cause.

VL Health or Physical Condition

VL 235.00
VL 235.05

Health or Physical Condition.

Health or Physical Condition.
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VL 235.25 Health or Physical Condition: Illness or Injury.
VL 235.40 Health or Physical Condition: Pregnancy.

VL 235.45 Health or Physical Condition: Risk of Illness or
Injury.

VL Leaving Without Notice
VL 290.00 Leaving Without Notice.
VL Military Service
VL 305.00 Military Service
VL New Work
VL 315.00 New Work.
Purpose and Scope
Federal Statutory Provision Involved
Legislative History
Interpretation of "New Work"
Applying the Prevailing Conditions-of-Work Standard
VL Pension
VL 345.00 Pension.
VL Personal Affairs
VL 360.00 Personal Affairs
VL Prospect of Other Work
VL 365.00 Prospect of Other Work.
VL 365.05 Prospect of Other Work: General.

VL 365.10 Prospect of Other Work: Characteristics of
Other Work.

VL 365.15 Prospect of Other Work: Definite.
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VL 365.25 PROSPECT OF OTHER WORK: UNCERTAIN.
VL Relation of Alleged Cause to Leaving

VL 385.00 Relation of Alleged Cause to Leaving.
VL Termination of Employment

VL 440.00 Termination of Employment.
VL Time

VL 450.00 Time.

VL 450.05  Time: General.

VL 450.10 Time: Days of the Week.

VL 450.15 Time: Hours.

VL 450.152 Time: Hours: Irregular.

VL 450.153 Time: Hours: Long or Short.

VL 450.154 TIME: HOURS: NIGHT.

VL 450.20 Time: Irregular Employment.

LV 450.30 Time: Leave of Absence or Holiday.

VL 450.35 Time: Overtime.

VL 450.40  Time: Part Time or Full Time.

VL 450.55 Time: Temporary.
VL Union Relations

VL 475.00 Union Relations.

VL 475.05 Union Relations: General.

VL 475.10 Union Relations: Agreement with Employer.
VL Voluntary

VL 495.00 Voluntary.



VL Wages
VL 500.00
VL 500.05
VL 500.10
VL 500.25
VL 500.30
VL 500.35
VL 500.40
VL 500.45
VL 500.50
VL 500.60
VL 500.75
VL 500.751
VL 500.752
VL 500.753

VL 500.754
VL 500.755

VL 505.00
VL 510.00
VL 510.05
VL 510.35
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VOLUNTARY LEAVING

Wages

Wages:
Wages:
Wages:
Wages:
Wages:
Wages:
Wages:
Wages:
Wages:
Wages:

General.

Agreement Concerning.
Expenses Incident to Job.
Failure or Refusal to Pay.
Former Rate, Comparison With.
Increase Refused.

Living Wage.

Low.

Minimum.

Reduction.

Wages: Reduction: General.

Wages: Reduction: Hours: Change in.

Wages:

Reduction: Overtime without

Compensation.

Wages:
Wages:

Reduction: Territory, Change in.

Reduction: Type of Work or Materials:

Changes in.

VL 505.00 Work, Definition of

Work, Definition of
Work, Nature of

Work, Nature of: General

Work, Nature of: Light or Heavy.



VL 510.40

VL 515.00
VL 515.05
VL 515.15
VL 515.20
VL 515.25
VL 515.30

VL 515.35
VL 515.40
VL 515.45

VL 515.50
LV 515.60

VL 515.65
VL 515.70
VL 515.80
VL 515.85

VL 515.90
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VOLUNTARY LEAVING

Work, Nature of: Preferred Employer or
Employment.

VL Working Conditions

Working Conditions.

Working Conditions: General

Working Conditions: Agreement, Violation of.
Working Conditions: Apportionment of Work.

Working Conditions: Company Rule.

Working Conditions: Duties or Requirements
Outside Scope of Employment.

Working Conditions: Environment.
Working Conditions: Fellow Employee.

Working Conditions: Method or Quality of
Workmanship.

Working Conditions: Law and/or Morals.

Working Conditions: Production Requirement
or Quantity of Duties.

Working Conditions: Safety.
Working Conditions: Sanitation.
Working Conditions: Supervisor.

Working Conditions: Temperature or
Ventilation.

Working Conditions: Transfer to Other Work.
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Appendix
201.011(20)
201.012
201.091
204.022
204.023
207.021(a)(4)
207.021(a)(5)
207.041
207.044
207.045
207.047
207.048
207.049(a)(1)
207.071
208.004
212.006
212.053
212.202
214.002

ALPHABETICAL LISTING
A
B
C
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ABLE AND AVAILABLE

AA 5.00

General

AA 5.00 General.

Includes cases containing (1) a general discussion of the meaning of
the term "able and available" or (2) ability or availability points which
do not fall within any specific line in the able and available division of
the code.

Appeal No. 2209-CA-78. The fact that a claimant was not available
for work on one day of a benefit period does not justify preventing the
claimant from receiving benefits for the entire benefit period If
evidence shows that the claimant was fully available during the rest of
the benefit period. (In this case, the Commission reversed the one-day
period of ineligibility by the Appeal Tribunal.)

Appeal No. 1412-CA-78. Although a claimant is unable to work
during a weekend due to illness, the claimant will not be HELD
ineligible under Section 207.021(a)(3) of the Act where weekend work
has not normally been required of her in her customary occupation and
where appropriate employer personnel offices would have been closed
had the claimant been able to search for work. Further, where a
claimant is sick on one regular workday during a benefit period but has
been able to and available for work on all other days in the benefit
period, the claimant will not be held ineligible. (Also digested under AA
235.05.

Appeal No. 4341-CSUA-76. A claimant cannot be held ineligible
under Section 207.021(a)(4) of the Act, due to restriction(s) on her
availability for work, prior to the time she was advised that such
restriction(s) unduly limit her availability for work within the meaning
of Section 207.021(a)(4).
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ABLE AND AVAILABLE

AA 5.00(2)

Appeal No. 3472-CA-76. A late appeal confers on the Appeal
Tribunal no jurisdiction over a closed order of ineligibility. An appeal,
from an order of ineligibility extending from one certain date through
another certain date, if late, must be dismissed for want of jurisdiction.

Appeal No. 1312-CA-76. The Insurance Department is without
jurisdiction to issue a determination as to an order of ineligibility for a
period of time which has already been ruled on by an Appeal Tribunal
decision. Such a determination by the Benefits Department must be
set aside.

Appeal No. 79-CA-74. While the Act requires certain determinations
to be mailed to the parties, the Act does not require the mailing of
call-in cards to claimants. The mailing of such a notice raises no
presumption of receipt. An order of ineligibility established for failure
to respond to a call-in card, which testimony shows was not received,
cannot be sustained.

Appeal No. 343-CA-71. Where a claimant is initially determined to
be eligible for benefits and no appeal is filed, an appeal from a
subsequent determination on eligibility gives the Appeal Tribunal
jurisdiction to consider eligibility only from the earliest date to which
the subsequent determination on appeal relates.

Appeal No. 6315-CA-58. A claimant may be considered available for
work if he is ready, willing, and able to accept any suitable work and if
his employability is reasonably free from handicaps, conditions, or
restrictions, self-imposed or otherwise, and there remains after
considering such handicaps, conditions, or restrictions, a reasonable
expectancy that he might secure and accept such suitable work.
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AA 40.00

AA Attendance at School or Training Course-Student

AA 40.00 Attendance at School or Training Course-
Students.

Includes cases in which consideration is given to effect upon the
claimant's availability of his enrollment or attendance at school,
college, or training courses.

Texas Employment Commission, et al vs. Hays (Tex. Sup. Ct.,
1962) 360 S.W. 2d 525. A claimant, whether student or non-student,
who puts such time or hour restrictions on his availability for work as
to effectively detach himself from the labor market, is not available
within the meaning of Section 207.021(a)(4) of the Act. The fact that
the claimant earned all his wage credits in employment of the sort to
which he is restricting his availability, or even that he has secured
work within his restrictions, does not make him available under
Section 207.021(a)(4).

The following points brought out in this case are considered important:

1. There is no logical basis for favoring those who have earned their
Qualifying wage credits in part-time employment over those who have
earned theirs in full-time employment.

2. The Act makes special provisions for benefits for partial unemployment
but not for part-time workers.

3. It would be difficult to find a student in regular attendance in elementary
or secondary schools available for work because of Sections 21.032 and
21.002-21.004 of the Texas Education Code which require that students
between 7 and 17 years, inclusive, be in school and that such school be
taught not less than seven hours per day, five days per week and twenty
days per month.

4. It is the duty of the Commission to adjudicate each claim separately,
weighing the time and hour restrictions imposed by the claimant against
the demand for workers of claimant's general type.




Tex 10-01-96

Appeals Policy and Precedent Manual
ABLE AND AVAILABLE

AA 40.00(2)

Appeal No. 1813-CA-77. A claimant who, since the date of his initial
claim, has been willing and able to change his hours of school
attendance or to quit school entirely in order to accept full-time work,
is not unavailable for work Section 207.021(a)(4) of the Act due to his
hours of school attendance.

Appeal No. 1319-CA-76. The claimant, attending school from 7:00
p.m. to 9:00 p.m., Tuesdays and Thursdays, would not quit school or
change her hours of school attendance but was available for full-time
work on two of the three shifts during her type of work was performed.
HELD: Available for work and eligible for benefits under Section
207.021(a)(4) of the Act because the claimant's unwillingness to work
on one of three possible shifts did not mean that she had no
reasonable expectancy of securing work as a nurses' aide.

Appeal No. 3145-CA-75. A claimant who has been held ineligible
under Section 207.021(a)(4) of the Act because he is attending school
during the normal working hours in his occupation and who initially
indicated that he would not change his hours of school attendance or
quit school to accept employment will have his ineligibility closed as of
the date he notifies a Commission representative that he will change
his hours of school attendance or quit school to accept suitable work.

Appeal No. 1992-CA-73. The claimant was filing claims in another
state and was attending a county vocational school which was fully
accredited and which training was approved under the unemployment
law of that state. Benefits should not be denied under Section 207.022
and Rule 26 of the Commission simply because the claimant was not
residing in Texas and attending a training course specifically approved
by the Commission. The Texas Workforce Commission relies on the
other states to act as its agents in matters relating to claims filed by
out-of-state claimants.

Appeal No. 1257-CA-73. Under Section 207.022 of the Act, benefits
shall not be denied to an individual who is in a Commission- approved
training program. In such a case, no ineligibility is in order under
Section 207.021(a)(4).
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MC 40.00(3)

Appeal No. 97-008948-10-082498. The claimant completed a one-
day temporary job and, because she had enrolled in training, informed
the employer she was no longer available for day jobs. The employer,
a temporary agency, offered primarily daytime office work during the
week. The claimant had enrolled in a computer training class that met
8:30 a.m. to 4:30 p.m., Monday through Friday. The Texas Workforce
Commission had approved the claimant’s training under Section
207.022. HELD: By severely restricting the hours she was willing to
work for the employer, and thus eliminating the hours she initially
agreed to work for this employer, the claimant, in effect, severed the
employment relationship. The claimant left her last work voluntarily so
that she could attend a class to receive training in computer work. The
claimant’s reasons for leaving her last work were personal and were
not for good cause connected with the work. Although the claimant’s
training was approved by the Commission under Section 207.022 of
the Act, this section does not protect a claimant from disqualification
for having resigned from employment in order to begin training.
Rather, Section 207.022 protects a claimant from disqualification for
failing to search for work or accept an offer of suitable work after
having begun the Commission approved training. Also digested at VL
40.00.

Appeal No. 387-CA-70. A student who is available only for shift work
after 2:00 p.m. is not unduly limiting his availability for work if the
majority of jobs for which he is qualified require shift work and most
employees are hired on the second or third shifts.

Appeal No. 6020-CA-58. A claimant who is in school only two hours
a day, three days a week, is not a full-time student and has a
reasonable expectancy of finding work.

Appeal No. 605-3-57 (Affirmed by 17-CJ-57). A student who is
available for work only during the three-week period between the end
of the second summer semester and the beginning of the fall semester
is not a bona fide member of the labor market.
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AA 40.00(4)

Appeal No. 54-CA-40. A student who did not quit work to enter
school and who is willing to drop out of school to accept suitable work
meets the eligibility requirements of the Act. Case sets out the
following student availability rules:

1.

As a general rule, a full-time student in an educational institution
of any type is not available for work and not entitled to draw
benefits while such student.

When it is established that the claimant was separated from his
employment for the purpose of entering, and attending, any type
of school requiring attendance during the day, he will be held to
be unavailable and not entitled to benefits while so unavailable.
(But consider Section 207.052 of the Act)

In any case where it is found that separation from employment
was for some cause other than entering or attending school,
availability must be established by the claimant.

To establish availability, the claimant must show that he is ready
at once to accept any employment which may be deemed suitable
by the Commission that is brought to his attention, regardless of
his school duties; and when such proof has been made, claimant
will be held to be available until he has failed without good cause
to apply for available, suitable employment when so directed by
the Workforce Office or the Commission, or to accept suitable
work when offered to him
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AA 90.00

AA Conscientious Objection

AA 90.00 Conscientious Objection.

Includes cases in which a claimant restricts the employment acceptable to
him because of conscientious objection on ethical or religious grounds.

Sherbert vs. Verner, 374 U.S. 398 (U.S. Supreme Court, 1963). A
claimant who, because of religious convictions, cannot accept a job
requiring her to work on Saturdays, must be deemed available for work
and eligible for benefits, notwithstanding such restriction and regardless
of its effect on her actual chances of securing work. To hold otherwise
would place an unconstitutional burden on her freedom of religion under
the First and Fourteenth Amendments to the Constitution of the United
States. (Also digested under AA 450.10.)
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AA 150.00 - 150.05

AA Distance to Work

AA 150.00 Distance to Work
AA 150.05 Distance to Work: General.

Includes cases containing (1) a general discussion of distance, (2) points
not covered by any other subline under line 150, or (3) points covered by
three or more sublines.

Appeal No. 869-CA-77. The claimant was unable to make an effective
search for work, or to accept suitable work when it was offered to him,
because he depended for transportation upon a municipal bus line which
was closed down by a strike from at least December 31, 1976 to January
17, 1977. HELD: Unavailable for work and ineligible for benefits during
that time under Section 207.021(a)(4) of the Act as he did not have
adequate transportation to work.

Appeal No. 4312-CA-76. A claimant who resides in Silsbee and is

making an active search for work in the Silsbee area is not required to be
available for work in Beaumont, some thirty-five miles distant, in order to
be considered eligible for benefits under Section 207.021(a)(4) of the Act.

Appeal No. 675-CA-72. There is no basis for holding a claimant
ineligible, who has placed certain restrictions on her availability for work,
until such time as the Commission requirement is explained. A claimant
who limits her availability to one section of a city will not be held
ineligible until it has been explained to her that she must be available in
other areas in order to meet Commission requirements
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AA 150.05(2) - 150.10

Appeal No. 1293-CA-71. A claimant's lack of transportation does not
unduly limit her availability when the claimant can and will walk to the
downtown area where most of the jobs for which she is qualified are located.

Also see Appeal No. 2135-CA-77 under AA 160.05
AA 150.10 Distance to Work: In Transit.

Where a claimant travels to or from the locality of his work or residence and
a distant locality or localities, remaining at any one point only a short time.

Appeal No. 3607-CA-75. The claimant had been in transit from July 23
through July 26, 1975, as he was moving from New Mexico to California, had
registered for work in California on July 28, 1975, and had been actively
seeking work since that date. HELD: Unavailable for work and ineligible for
benefits from July 20 through July 27, 1975, under Section 207.021(a)(4) of
the Act, as he was in transit and not looking for work during that time.

Also see cases under AA 160.05 and AA 510.40.
AA 150.15 Distance to Work: Removal from Locality.

Involves permanent removal to another locality, temporary removal from
the locality of work, and willingness to move to another locality to work

Case No. 1129075. The claimant had registered for work at a local
Commission office on September 18, 2008. The claimant, however, relocated
to Germany when her husband, an active military member, was transferred
to Ramstein AFB in Germany on September 22, 2008. The claimant
continuously made her required work searches after moving to Germany.
The claimant had no legal restrictions on her work in Germany. The claimant
searched for work on Ramstein AFB, with a population of approximately
50,000 Americans. The claimant also searched for work at another nearby
military base with a total population of approximately 50,000 individuals,
and she looked for work in the local area, which included Kaiserslautern,
with a population of 99,000. The claimant found work at Ramstein AFB
approximately 5 months later.
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AA 150.15 - 150.20

HELD: The claimant is available for work under Section 207.021(a)(4)
of the Act. Although the claimant was residing outside the United
States, the Commission concludes that it is important to consider the
totality of the circumstances to determine if there is sufficient evidence
of legitimate work opportunities in the area. The claimant continued to
make her work searches after her relocation with her husband to a
large military base. The claimant presented sufficient evidence of
legitimate work opportunities in the area. The claimant had a
reasonable expectation of finding work in her local area.

NOTE: The Commission noted that Case 769877-2 (AA 150.15) was
not consistent with its goal in encouraging claimants who are military
spouses and otherwise have no restrictions in working to seek work in
other locales and directed that this precedent be removed from the
precedent manual.

Appeal No. 86-CA-76. A claimant who, for a purpose other than
seeking work, is out of the geographic area of the Commission local
office where she is registered for work, is unavailable for work and
ineligible for benefits under Section 207.021(a)(4) of the Act during
such time.

Appeal No. 610-CA-69. A claimant continues to be available for work
even though she leaves the area where she is registered for work if
her primary purpose is to seek work and she actively seeks work in the
area to which she has gone.

AA 150.20 Distance to Work: Transportation and Travel.

Involves transportation cost, convenience, facilities, and time.

Appeal No. 1719-CA-77. The claimant had no private transportation
and no public transportation available in her area, except for taxi cabs
which were extremely expensive, and had to walk to the employment
office. There were few businesses within walking distance of her home,
and she could accept work only within walking distance of her home
except for the possibility that, if she found a job outside of walking
distance, she might be able to arrange transportation.
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AA 150.20(2)

HELD: Unavailable for work and ineligible for benefits under Section
207.021(a)(4) of the Act as her lack of transportation substantially
diminished the labor market area in which she was able to look for work.

Appeal No. 978-CA-77. A claimant, whose work search has been
conducted solely by bicycle will not be deemed unavailable for work under
Section 207.021(a)(4) of the Act if his work contacts reflect a continuous,
diligent search for work by him.

Appeal No. 3918-CA-76. The claimant did not have his own car available
for transportation but was able to make arrangements with relatives for
transportation to local communities to look for work. He contacted a
number of prospective employers in his search for work and had
arrangements for transportation to work in the event he found a job. HELD:
Available for work and eligible for benefits under Section 207.021(a)(4) of
the Act.

Appeal No. 1134-CA-76. A claimant whose relatives provide her with
transportation to look for work, and who can and will use public
transportation to and from work when she finds a job, is available for work
and eligible for benefits under Section 207.021(a)(4) of the Act.

Appeal No. 8091-AT-68 (Affirmed by 49-CA-69). A claimant who
worked in Vernon while living in Electra but was no longer willing to
commute the twenty-five miles to work in Vernon and had very little chance
of securing work in Electra, was unduly limiting her availability for work.

Appeal No. 519-CA-68. A claimant who is available for work only in
Canyon because of lack of transportation to other areas is not unduly
limiting her availability if she is actively seeking work for which she is
qualified and such work exists in the area.

Appeal No. 477-CA-68. Because of transportation difficulties, the claimant
is not available for work in Garland where she files her claims or in Dallas,
but is available in Farmers Branch where she lives or in Carrollton where
she had previously worked, meets the availability requirements when it is
shown she is seeking work in those areas.
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AA 150.20(3)

Appeal No. 1294-AT-67 (Affirmed by 1318-CA-67). A claimant
who lives in a rural area, has no transportation, and will work only if he
can walk to work or if the employer will furnish transportation, is not
available to a large enough labor market to be considered available for
work within the meaning of Section 207.021(a)(4) of the Act.
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AA 155.00 - 155.10

AA Domestic Circumstances

AA 155.00 Domestic Circumstances.

AA 155.05 Domestic Circumstances: General.

Includes cases containing (1) a general discussion of domestic
circumstances, (2) points not covered by any other subline under line 155,
or (3) points covered by three or more sublines.

Appeal No. 283-CA-77. From August 31 through September 21, 1976, the
claimant was involved with family problems and, in preparation for moving
to Louisiana, was attempting to sell his home. For those reasons, the
claimant was neither actively seeking work, nor ready to accept it. HELD:
Unavailable for work and ineligible for benefits under Section 207.021(a)(4)
of the Act during that time

AA 155.10 Domestic Circumstances: Children, Care of.

Where claimant places restrictions on acceptance of work because of his
need to care for children. Cases involving illness of children are found under
the subline "illness or death of other," below”.

Appeal No. 1894-CA-77. Due to the necessity of caring for her young
child, the claimant had not been actively seeking work since March 15, 1977,
was held ineligible for benefits from that date, forward, under Section
207.021(a)(4) of the Act.

Appeal No. 672-CF-77. The claimant brought her small children with her
on a visit to a Commission office. However, she did have childcare arranged
for them and could have left the children with a neighbor living within one
mile of the Commission office and then returned to the office to go out on
any referral she might have been given on that day. HELD: Available for
work and eligible for benefits under Section 207.021(a)(4) of the Act.
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AA 155.10(2) - 155.35

Appeal No. 4365-CSUA-76. From the time she filed her initial claim
through the date she returned to work, the claimant could work only
four hours per day because she needed to care for her children. HELD:
Unavailable for work and ineligible for benefits under Section
207.021(a)(4) of the Act from the initial claim date forward.

Appeal No. 458-CSUA-76. Prior to filing her initial claim, the
claimant had contacted a day-care center concerning arrangements for
the care of her two small children and could have actually placed the
children in the day-care center upon one day's notice. HELD: Available
for work and eligible for benefits under Section 207.021(a)(4) of the
Act in view of the fact that she had a childcare arrangement which she
could make effective within one day if she found a job.

AA 155.35 Domestic Circumstances: Illness or Death of
Others.

Involves restrictions on a claimant's availability for work because of
illness or death of others.

Appeal No. 3984-CA-76. Due to a death in his family, the claimant
had not been available for work from August 30 through September 3,
1976. HELD: Ineligible for benefits under Section 207.021(a)(4) of the
Act during that time.

Appeal No. 378-CSUA-76. A claimant who, by reason of the
necessity of caring for her sick mother, could accept only part-time
work, was held ineligible for benefits under Section 207.021(a)(4) of
the Act as being unavailable for work until such time as the claimant
indicated to a Commission representative that she was available for
full-time work.

Appeal No. 6003-AT-63 (Affirmed by 9770-CA-63). A claimant who
leaves the state to attend the funeral of a relative is not available for
work during the period of his absence from his locality
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AA 155.45

AA 155.45 Domestic Circumstances: Parent, Care of.

Involves restrictions on acceptance of work because of the need to
care for a parent who is aged or incapacitated. Cases involving illness
of parents are placed under the subline "illness or death of others,"
above.

Appeal No. 8791-CA-62. A claimant who is devoting her time to
caring for her aged mother is not available for work.
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AA 160.00 - 160.05

AA Effort to Secure Employment or Willingness to Work

AA 160.00 Effort to Secure Employment or Willingness
to Work.

AA 160.05 Effort to Secure Employment or Willingness to
Work: General.

Appeal No. 86-07928-10-050787. The claimant was temporarily
laid off for two weeks with a definite recall date. He went to Arkansas
on family business for three days during the layoff. HELD: A claimant
who has been laid off for a temporary period of time and is awaiting a
return to his previous job after a specific amount of time, need not
search for work during his temporary unemployment. In the present
case, since the claimant was laid off for a two-week period, after which
he could return to his previous job, he was available for work during
the period in question. (Also digested under AA 510.40.)

Appeal No. 1039-CF-79. Following her separation from work with
the U.S. Postal Service, the claimant had secured two successive,
temporary jobs through her husband's union. Although she was not a
union member, the claimant had been issued a union permit and had
secured and performed work on the basis of that permit. Her
application for full union membership was to be voted on six days after
the Appeal Tribunal hearing. Although the claimant had made use of
the Commission's placement service and had made a few individual
contacts seeking work, she had focused most of her activities in
gaining employment on checking with the union's hiring hall on a
weekly basis.
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AA 160.05(2)

HELD: The claimant's personal contacts seeking work did not establish an
active, independent search for work. Accordingly, the Commission was
compelled to decide whether the claimant fit into the union member
exception to the general requirement of an active, independent search for
work set out in the policy statement on work search under AA 160.05. The
Commission held that, although the claimant had obtained work through
the union on a permit basis, because she was not a union member in good
standing and thus was not entitled to all the opportunities afforded by full
union membership, she did not come within the exception to the general
work search requirement. Accordingly, she was held ineligible under
Section 207.021(a)(4) of the Act. (Also digested under AA 475.05.)

Appeal No. 1023-CA-79. The claimant had been a bus driver with an
interurban passenger carrier and was laid off. He was awaiting recall by
that employer and thus had conducted no search for work. The claimant
was a union member in good standing; however, his union did not operate
a hiring hall and had been of no assistance to the claimant in finding work
during past periods of temporary layoff. HELD: Because the claimant's
union did not operate a hiring hall, he did not come within the union
member exception to the general requirement of an active, independent
search under AA 160.05. Accordingly, the claimant's failure to engage in an
active, independent search for work rendered him ineligible under Section
207.021(a)(4) of the Act. (Also digested under AA 475.05.)

Appeal No. 2135-CA-77. The claimant at no time personally contacted
any representatives of prospective employers limiting her work search to
telephone calls and to inquiries of friends. She wanted work only in a
museum and would have worked only in a fairly restricted part of Houston,
HELD: Unavailable for work and excluding the downtown area. ineligible
for benefits under Section 207.021(a)(4) of the Act from the initial claim
date, forward, as not having made a personal search for work when, in
view of her geographical and occupational limitations, an intensive personal
search for work might reasonably be expected of her.

Also see cases digested under AA 510.40.
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AA 160.10 Effort to Secure Employment or Willingness to
Work: Application for Work.

Where claimant's application or failure to apply for work is considered
in determining his availability for work.

Case No. 693452-2. The claimant had been advised by the
Commission that she was required to make a minimum of three work
search contacts each week in order to maintain eligibility to receive
benefits. During the week in question, she applied for work at two
businesses and visited a workforce center, where she performed a
computerized job search. HELD: Available for work. Rule 28 does not
limit work search contacts to in-person interviews or physical visits to
job locations. Instead, the rule provides a non-exhaustive list of
examples of activities that will suffice. Specifically provided in that list
is the utilization of the resources available at workforce centers.

Stella M. Redd vs. Texas Employment Commission, 431 S.W. 2d
16 (Tex. Civ. App.-Corpus Christi, 1968, writ ref'd n.r.e.). The court
HELD there was substantial evidence before the Commission to justify
its conclusion that the claimant did not meet the availability
requirement of the Act. The claimant had been held ineligible because
she had made only four applications for work in the three-month
period following her retiring on June 1, 1965.

Texas Employment Commission vs. Anton F. Holberg, et al, 440
S.W. 2d 38 (1969). A claimant who does not make a reasonably
diligent search for work is not available for work.

Appeal No. 2494-CA-77. A claimant who, from June 15 to July 23,
1977, had made no active personal search for work was held
unavailable for work and ineligible for benefits under Section
207.021(a)(4) of the Act during that time.
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AA 160.10(2)- 160.20

Appeal No. 142-CA-67. A claimant must be specific as to employers
contacted in his search for work in order to establish that he is making
an active search for work.

Also see Appeal No. 978-CA-77 under AA 150.20.

AA 160.15 Effort to Secure Employment or Willingness to
Work: Attitude or Behavior.

Applies to cases where claimant's attitude or behavior indicates
willingness or unwillingness to work.

Appeal No. 15-CA-64. A claimant who dresses improperly for a job
interview, smokes, chews gum, and understates her qualifications,
takes affirmative action to ensure she will not be accepted for the job
to which she was referred. HELD: The claimant is ineligible to receive
benefits.

AA 160.20 Effort to Secure Employment or Willingness to
Work: Employment.

Where performance or acceptance of work is discussed as evidence of
ability and availability for work, as where claimant obtained work
subsequent to filing.

Appeal No. 4267-CA-76. The fact that a claimant, through her own
efforts, is able to secure work within her restrictions, is evidence that
such restrictions did not constitute an undue limitation on the
claimant's availability for work. (Cross-referenced under AA 510.10)

Appeal No. 2963-CA-75. A claimant who is employed part time but
who seeks, and ultimately finds and accepts, full-time work thereby
demonstrates her attachment to the labor market and meets the
active search for work requirement of Section 207.021(a)(4) of the
Act.
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AA 160.30

AA 160.30 Effort to Secure Employment or Willingness to
Work: Registration and Reporting.

Registration and reporting, failure to register and report, or failure to
register or report in the proper locality, or in the proper form.

Appeal No. 681-CA-77. On December 30, 1976, the claimant had
been instructed to report to the placement section of her Commission
local office; however, she did not do so until January 20, 1977,
because she did not consider it necessary to report. HELD: Ineligible
for benefits under Section 207.021(a)(1) of the Act from December
30, 1976, through January 19, 1977, as she had not, after registering
for work, continued to report at an unemployment office in accordance
with such regulations as the Commission may prescribe.

Appeal No. 3027-CF-76. The claimant was scheduled to report to file
a claim at 8:30 a.m. on a Monday but did not report until about 11:00
a.m. on that day, due to his having had a flat tire on his automobile.
HELD: Eligible for benefits Section 207.021(a)(1) of the Act, in view of
the fact that the claimant had a reasonable excuse for not having
reported on time.

Appeal No. 371-CA-76. The claimant had failed to register for work
with the office of an agent state's employment service due to her
having been told that work registration was not necessary in her case
because she was sixty-five years old. An agent state claims
representative certified that the claimant met the agent state's
registration requirements.
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AA 160.30(2)

HELD: The claimant could not be held ineligible under Section
207.021(a)(1) of the Act for failing to register for work with the agent
state's local office because Section 2(a) of Rule 21 of the Texas
Workforce Commission provides that a claimant's registration for work
in the agent state shall be accepted as meeting Texas work registration
requirements.

Appeal No. 257-CF-76. On August 28, 1975, the claimant had been
mailed a notice directing him to report to a specific Commission local
office, but he did not so report until September 23, 1975, following the
mailing of a second call-in notice. He did not report more promptly
because he had been attempting to arrange a particular self-
employment venture. HELD: Ineligible to receive benefits under
Section 207.021 (a)(1) of the Act, from August 28 through September
22, 1975, for not having reported to an employment office in
accordance with such regulations as the Commission may prescribe.
Such regulation, Rule 20 of the Texas Workforce Commission Rules,
provides that a claimant shall do those things requested by a
Commission representative that are reasonably designed to inform the
claimant of his rights and responsibilities in filing a claim for benefits.

Appeal No. 47540-AT-67 (Affirmed by Appeal No. 998-CA-67). A
claimant who lives in Mexico and has a correspondence address in
Texas must check his mail daily in person or have someone check in his
behalf in order to meet the availability requirements of the Act.

Appeal No. 9900-CA-63. A claimant who lives in suburban Dallas but
registers and files claims in Garland and demands a wage she can
expect to receive only in Dallas, is not unduly limiting her availability
where it is shown that she is actively seeking work in Dallas and that
the Dallas office occasionally fills job orders with registrants from the
Garland office.

Also see Appeal No. 79-CA-74 under AA 5.00.
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AA 160.35 Effort to Secure Employment or Willingness to
Work: Voluntary Leaving or Suspension of
Work.

Where the fact that the claimant left or suspended work voluntarily, or
his reasons for doing so, are considered in determining his availability
for work.

Appeal No. 3729-CA-76. At the time she filed her initial claim, the
claimant had been unable to continue working for her last employer,
and since that date, had not established what work, if any, she was
able to do and had not engaged in an active work search. HELD:
Ineligible for benefits Sections 207.021(a)(3) and 207.021(a)(4) of the
Act.

Appeal No. 1154-CA-76. A claimant who left her last work on the
advice of a doctor, having been advised to cease working for medical
reasons, and who filed her initial claim immediately, thereafter, was
held unable to work and ineligible for benefits under Section
207.021(a)(3) of the Act from the initial claim date, forward.

Also see Appeal No. 2431-CA-77 under AA 235.05.
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AA 165.00 - 165.05

AA Employer Requirements.

AA 165.00 Employer Requirements.
AA 165.05 Employer Requirements: General.

Includes cases containing (1) a general discussion of employer's
requirements, (2) points not covered by any other subline under 165,
(3) points covered by three or more sublines

Appeal No. 3225-CA-77. The claimant had last worked for seven
years as a bus driver and dispatcher/starter for an airport
transportation company but could no longer do heavy lifting because of
arthritis and mild heart trouble. Since filing his initial claim, he had
made numerous telephone contacts for work but very few personal
contacts. Most of his contacts had been for work as a security guard
although he had also been interested in work as a dispatcher. He had
not wanted to accept security work which involved the use of a
weapon, and he had no clerical skills. HELD: Unavailable for work and
ineligible for benefits under Section 207.021(a)(4) of the Act from the
initial claim date, forward, since the testimony of a Commission
placement representative established that eighty percent of the
dispatcher jobs in the claimant's area required clerical skills and ninety
percent of the security jobs in the area required the employee to
handle some sort of weapon.
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AA 190.00 - 190.05

AA Evidence

AA 190.00 Evidence.
AA 190.05 Evidence: General.

Discussion of evidence, or of specific points of evidence, not covered by
either of the other sublines under line 190.

Appeal No. 87-1400-10-081087. Two of the three required work
search contacts listed on the claimant's continued claim form fell
outside the claim period. At the Appeal Tribunal hearing, the claimant
presented testimony and other evidence of five additional contacts
made during the claim period but omitted from the continued claim
form. HELD: Available for work and eligible for benefits under Section
207.021(a)(4) of the Act because the claimant established, by
competent evidence of a diligent work search, a genuine attachment to
the labor force. The issue was not whether the claimant had properly
completed his claim form but, rather, whether he established his
availability for work during the period in question.

Also see Appeal No. 87-06792-10-042287 under AA 190.15

Appeal No. 2568-CA-76. A claimant who was physically unable to
perform her usual work of inspector in a garment factory and who
presented no evidence that she was able to do any other type of work,
was HELD unable to work and ineligible for benefits under Section
207.021(a)(3) of the Act from the initial claim date, forward.

Appeal No. 2098-CA-76. The only medical evidence available
indicated that the claimant was to have been placed on a medical leave
of absence on March 3, 1976. The claimant made no attempt to
continue in employment with her last employer after that date and
presented no medical statement affirmatively establishing her ability to
work since March 3, 1976. HELD: Unable to work and ineligible for
benefits from March 18, 1976, the initial claim date, forward, under
Section 207.021(a)(3) of the Act.
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AA 190.05(2) - 190.10

Appeal No. 371-CA-76. The claimant had inadvertently stated that
she was not available for full-time work because her husband was
disabled. The claimant's husband had had a stroke in 1967 but could
adequately care for himself. HELD: Available for work and eligible for
benefits under Section 207.021(a)(4) of the Act, since her claims for
the weeks with respect to which she had said she was not available for
work reflected seven work contacts in the two-week period in question
in an occupation in which she had ten years' work experience.

Appeal No. 330-CUCX-76. The claimant contended that, during the
period of time in question, she had actually made more work contacts
than she had listed on her eligibility questionnaire; however, she was
unable to name any specific work contacts other than those listed on
the form. HELD: Ineligible as not available for work under Section
207.021(a)(4) of the Act during the period in question because she
failed to establish that she had made an adequate search for work
during that period.

Appeal No. 183-CA-76. A claimant who left her last work because of
an uncontrollable diabetic condition and who presented no evidence to
show that she has been or is presently able to control her diabetic
condition, is unable to work and ineligible for benefits under Section
207.021(a)(3) of the Act.

Also see Appeal No. 4267-CA-76 under AA 160.20.
AA 190.10 Evidence: Burden of Proof and Presumptions.

Applies to discussions of which party has burden of proof when ability
to work or availability for work is at issue; or of legal adequacy of
particular evidence to overcome presumptions concerning ability to
work or availability for work.
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AA 190.10(2) - 190.15

Appeal No. 2011-CUCX-76. The claimant, a former student, asserted
that he had been able and available for work since the end of the
school term. However, he did not describe the extent of his work
search since school ended. HELD: Ineligibility under Section
207.021(a)(4) continued despite the fact that the claimant had ceased
attending school. To be considered available for work and eligible for
benefits the Act requires that a claimant must not only be available for
work during the normal working hours in his customary occupation but
also that he be engaged in an active, independent search for work for
each week for which he is claiming benefits.

Appeal No. 1721-CA-76. A claimant who offered no evidence that he
had made an active search for work was held unavailable for work and
ineligible for benefits under Section 207.021(a)(4) of the Act. To
establish availability for work under Section 207.021(a)(4), a claimant
must give specific proof of the contacts he has made for employment.
The claimant in this case had not met that burden of proof.

Appeal No. 886-CA-76. Where a claimant introduced in evidence at
the Appeal Tribunal hearing a statement from his physician certifying
that the claimant was able to return to work as of October 1, 1975, the
previously imposed order of ineligibility Section 207.021(a)(3) of the
Act was lifted as of October 1, 1975.

Also see Appeal No. 2336-CA-77 under AA 235.05.
AA 190.15 Evidence: Weight and Sufficiency.

Discussion of the weight and sufficiency of the evidence concerning a
claimant's ability to work or his availability for work.
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AA 190.15(2)

Appeal No. 87-06792-10-042287. On her continued claim form, the
claimant listed two work search contacts during the claim period and
three falling outside the claim period. At the Appeal Tribunal hearing,
the claimant merely testified that she had listed in error the date of
the contacts outside the claim period. With her appeal to the
Commission, the claimant submitted copies of two applications
indicating the corresponding contacts actually were made within the
claim period and not as listed on the claim form. The claimant was
required to make three contacts each week. HELD: Available for work
and eligible for benefits under Section 207.021(a)(4) of the Act
because the sworn testimony and physical evidence were sufficient to
establish a reasonable work search during the claim week in question.

Also see Appeal No. 87-1400-10-081087 under AA 190.05.

Appeal No. 532-CF-78. The failure of a claimant to appear and offer
evidence to show that he has been available for work or to rebut a
theory or allegation of unavailability put forth by his former employer,
is not a basis for holding the claimant ineligible, in the absence of
specific evidence presented by the employer.

Appeal No. 1917-CA-77. A claimant who presents as evidence, in
conjunction with her Commission appeal, a statement from her
physician certifying that she has been able to work at all times
material to the appeal is eligible for benefits Section 207.021(a)(3) of
the Act.
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AA 190.15(2)

Appeal No. 1485-CA-76. On March 4, 1976, the claimant stated that
he was limiting his availability for work to the day shift because his
chronically ill daughter had to be taken to the hospital three nights a
week for continuing treatment. The claimant's daughter had to be at
the hospital from 2:00 p.m. to 8:00 p.m. or 9:00 p.m. When the
claimant made these statements, he was confused and upset because
he had recently lost a job, he had held for 19 years. He actually meant
only that he preferred day-shift work. He was willing to accept work on
any shift. In fact, the claimant was not the only one who could take his
daughter to the hospital. The claimant's wife or some other person
could take the child to the hospital if claimant was unable. The
claimant never indicated to the Placement Department of the
Commission any limitation on his availability for work and had
accepted a number of referrals to jobs requiring availability for work at
all hours, two of such referrals shortly before he made the statement
of March 4, 1976. HELD: Claimant was available for work, and eligible
for benefits under Section 207.021(a)(4) of the Act. The claimant's
statement of March 4, 1976, was made while he was under stress
about having lost his job, and did not, under the circumstances shown
by the evidence in the record, actually establish that the claimant was
unduly limiting the hours he was willing to work.

Appeal No. 19-CA-77. The claimant, a clerk-typist, first presented a
doctor's statement advising her to avoid any lifting, stooping or
squatting. Because it appeared to the Appeal Tribunal unlikely that the
claimant could obtain employment requiring none of the activities
prohibited by her physician, she was held unable to work from the
initial claim date, forward. On appeal to the Commission, the claimant
presented a doctor's statement to the effect that she had been told to
avoid only excessive stooping, bending, squatting or standing. There
were numerous jobs available for which the claimant was qualified,
which she was seeking, and which she could perform within the
physical limitations described in conjunction with her appeal to the
Commission.
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AA 190.15(3)

HELD: The claimant presented evidence that she had at all times been
able to perform work which was available to her in her area and which
she was actively seeking. (Also digested under AA 235.05)
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AA 235.00 - 235.05

AA Health or Physical Condition

AA 235.00 Health or Physical Condition.
AA 235.05 Health or Physical Condition: General.

Includes cases containing (1) a general discussion of physical ability to
work, (2) points concerning physical ability which are not covered by
any other subline under line 235, or (3) points covered by three or
more sublines.

Appeal No. 1412-CA-78. A claimant who is unable to work during a
weekend due to illness will not be held ineligible Section 207.021(a)(3)
of the Act where weekend work has not normally been required of her
in her customary occupation and where appropriate employer personnel
offices would have been closed had the claimant been able to search
for work. Further, a claimant who is sick on one regular workday during
a benefit period but is able to and available for work on all other days
in the benefit period, will not be held ineligible. (Also digested under AA
5.00.)

Appeal No. 2452-CA-77. Due to the medical condition of her feet and
ankles, the claimant was required to wear either "slaps" or "thongs”.
HELD: Available for work and eligible for benefits under Section
207.021(a)(4) of the Act, in the absence of evidence that prospective
employers would be reluctant to hire her because of the type of
footwear that she has to wear. Furthermore, even if there were
evidence of such employer reluctance, the claimant would be held
available for work and eligible for benefits because her restrictions on
the type of footgear that she could wear were, in the light of her
medical condition, reasonable.
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AA 235.05(2)

Appeal No. 2431-CA-77. The claimant was medically retired from his
last work and since then has been under a doctor's care. His work
search efforts were unsuccessful because he had been rejected for
medical reasons. HELD: Unable to work and ineligible for benefits
under Section 207.021(a)(3) of the Act, from the initial claim date,
forward.

Appeal No. 2336-CA-77. The claimant testified at the hearing that
she had not been able to work since filing her initial claim. She
furnished no medical evidence tending to establish the contrary. HELD:
Unable to work and ineligible for benefits from the initial claim date,
forward, under Section 207.021(a)(3) of the Act.

Appeal No. 1846-CA-77. The claimant was able to do only light work
and was precluded by her physical condition from accepting work in any
of the occupations in which she had prior work experience. Her work
search had been almost exclusively in occupations in which she was
precluded by her physical condition from accepting work, and she was
too ill to work from March 8, to March 22, 1977. HELD: Unable to work
from March 8, to March 22, 1977, under Section 207.021(a)(3) of the
Act. Further, she was unavailable for work and ineligible for benefits
under Section 207.021(a)(4) of the Act, as, under the circumstances,
the claimant's work search did not reflect a genuine attachment to the
labor market.

Appeal No. 1687-CA-77. The claimant, unable to do the type of work
which he last did, was seeking other types of work which he could do.
HELD: Able to work and eligible for benefits under Section
207.021(a)(3) of the Act.
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AA 235.05(3) - 235.25

Appeal No. 19-CA-77. A claimant who has been told by her doctor to
avoid excessive stooping, bending, squatting, or standing but who has
been actively seeking the numerous available jobs for which she is
qualified and which she is capable of performing, is able to work and
available for work within the meaning Sections 207.021(a)(3)and
207.021(a)(4) of the Act. (Also digested under AA 190.15.)

Appeal No. 4184-CA-76. A claimant who is not physically able to
work full-time is ineligible for benefits Section 207.021 (a) (3) of the
Act.

Appeal No. 1772-CA-76. A claimant who for medical reasons can no
longer perform work requiring heavy lifting but who can perform other
work for which he is qualified, is able to work and eligible for benefits
under Section 207.021(a)(4) of the Act.

Appeal No. 858-CA-76. A claimant who, prior to the date of her initial
claim, has been released by her physician as being able to work, meets
the ability to work requirements Section 207.021(a)(3) of the Act.

Also see Appeal No. 1154-CA-76 under AA 160.35.
AA 235.25 Health of Physical Condition: Iliness or Injury.

Types of illness or injury not covered by the specific sublines under line
235.

Appeal No. 87-12632-10-071787. The claimant suffered a broken
leg and was not able to run, lift, or put pressure on it. While unable to
return to his usual work as a machine operator, the claimant was able
to work and was actively seeking work in dispatching, bookkeeping,
and sales, areas in which he had experience. to work and eligible for
benefits under Section 207.021(a)(3) of the Act despite the temporary
disability of his broken leg because the claimant was able and qualified
to do work outside his usual occupation and was, in fact, actively
seeking such work. Hence, the claimant had a reasonable expectancy
of securing suitable work.
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AA 235.30 - 235.40

AA 235.30 Health or Physical Condition: Loss of Limb (or
Use of).

Where loss of limb, or loss of adequate use thereof, has a bearing on
availability.

Appeal No. 2111-CA-77. A claimant who, in spite of certain physical
limitations on the use of her hands, has a sincere interest in obtaining
work, has applied for numerous jobs, and is able to work as a hostess
or receptionist, is not ineligible as unable to work or unavailable for
work.

AA 235.40 Health or Physical Condition: Pregnancy.

Where a pregnant woman's availability for work is an issue.

Appeal No. 426-CA-75. The claimant had presented evidence from
her doctor that she was physically able to work and that the doctor had
recommended that claimant continue to work. The claimant had also
presented evidence to establish a diligent effort to find work. Claimant
had become unemployed for reasons unrelated to her pregnancy.
HELD: The Commission's duty in determining a claimant's eligibility for
benefits, whether pregnant or not, is to decide whether the claimant is
physically able to work, ready and willing to accept suitable work, and
genuinely attached to the local labor market. In determining whether a
claimant is genuinely attached to the local labor market, the
Commission necessarily must consider, along with other factors, the
job applications made by the claimant relative to her previous
employment and should consider whether the claimant's efforts to
secure work are in the same general area of experience as her former
employment. Applying these criteria to the present case, the
Commission found that the claimant met the requirements of Sections
207.021(a)(3) and 207.021(a)(4) of the Act.
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AA 250.00

AA Incarceration or Other Legal Detention

AA 250.00 Incarceration or Other Legal Detention.
Applies to cases involving imprisonment or detention of a worker.

Appeal No. 869-CA-77. A claimant who is confined in jail or in a
penitentiary is unavailable for work under Section 207.021(a)(4) of the
Act during the period of such confinement.
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AA Length of Unemployment

AA 295.00 Length of Unemployment.

Effect of length of claimant's unemployment upon his availability for
work.

Appeal No. 2190-CF-77. The claimant voluntarily quit his last work
without good cause when continued work was available to him. Three
weeks thereafter, he filed his initial claim. During the four-month period
from the date of his initial claim until the claimant's motion for
rehearing and the Commission's final decision, the claimant demanded
a wage in excess of the wage most commonly paid in his locality for the
work he was seeking. However, the wage demanded by the claimant
was only slightly more than 76% of the wage earned in his last
employment. HELD: The Commission recited the policy first established
in Appeal No. 2282-CA-77 (see above and under AA 500.00) and held
the claimant eligible under Section 207.021(a)(4) of the Act. It also
advised the claimant that, if his unemployment continued, he would be
required to lower his wage demand or be held ineligible for an
excessive wage demand. (Cross-referenced under AA 500.00.)

NOTE: For a complete description of the Commission's policy regarding
wage demand and the effect thereon of, the length of unemployment,
among other things, see Appeal No. 2282-CA-77 under AA 500.00.
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AA 295.00(2)

Appeal No. 1865-CA-76. During the five-month period from the date
of her initial claim until the AT hearing, the claimant sought work only
in an occupation in which the employment prospects were extremely
limited. HELD: Unavailable for work and ineligible for benefits under
Section 207.021(a)(4) of the Act. A claimant who has been unemployed
and filing claims for a substantial period of time must modify her job
and wage demands to realistically conform to the job market. The
claimant's continued unemployment and failure to find work of the type
she desired indicated that the limitations on her availability and her
negligible work search precluded her from having a reasonable
expectancy of securing employment. (Cross-referenced under AA
510.10.)
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AA 315.00

AA New Work

AA 315.00 New Work.

Only used in cases which discuss whether a given employment
constitutes new work within the meaning of that term as used in
section 1603(a)(5) of the internal revenue code, as amended (effective
august 5, 1954, section 3304(a)(5) of the federal unemployment tax
act).See Unemployment Insurance Program Letter No. 9-84 under VL
315.00.
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AA 350.00

AA Period of Ineligibility

AA 350.00 Period of Ineligibility.

Includes those cases where a claimant was ill for one or more days or
absent from the area one or more days and where his eligibility for that
particular week is in question

Appeal No. 3812-CSUA-76. A claimant who places a restriction on
her availability for work is not to be held unavailable for work and
ineligible for benefits prior to the time that she is informed that her
availability for work is deemed to be unduly restricted and that such
undue restriction might render her ineligible for benefits.

Appeal No. 3626-CA-76. An order of ineligibility is to be removed as
of the date the claimant first notified the Commission (i.e. a
Commission representative) that the claimant's availability for work is
no longer unduly restricted.

Appeal No. 3291-CA-75. The claimant was out of the area where he
was seeking work for one day, a Sunday. HELD: Available for work and
eligible for benefits under Section 207.021(a)(4) of the Act for the
benefit period in which that day occurred, because most employers do
not have offices open to take applications for work on Sundays. Thus,
the claimant's absence from the area where he was seeking work did
not materially affect his availability for work.

Also see Appeal No. 1412-CA-78 under AA 5.00.
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AA 360.00

AA Personal Affairs

AA 360.00 Personal Affairs.

Includes cases which discuss the availability of a claimant who is
engaged in such matters as settling an estate or attending to financial
or casual affairs which cannot strictly be classified as domestic
circumstances (line 155), health or physical condition (line 235), or
self-employment or other work (line 415).

Appeal No. 2715-CSUA-77. A claimant who makes no contacts for
work because of personal responsibilities, is unavailable for work and
ineligible for benefits under Section 207.021(a)(4) of the Act.

Appeal No. 650-CA-67. A claimant who is under indictment on a
criminal charge, but whose trial date is indefinite and who is making a
concerted effort to find work, meets the availability requirement of
Section 207.021(a)(4) of the Act.
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AA 365.00

AA Prospects of Work

AA 365.00 Prospects OF Work.

Includes cases which discuss a claimant's prospects for work of the
type, and under the conditions, acceptable to him.

See Appeal No. 1865-CA-76 under AA 295.00.
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AA 370.00 - 370.10

AA Public Service

AA 370.00 Public Service
AA 370.10 Public Service: Jury Duty.

Availability of a claimant while serving as a juror.

No precedent cases
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AA 375.00 - 375.25

AA Receipt of Other Payments

AA 375.00 Receipt of Other Payments.

AA 375.25 Receipt of Other Payments: Old Age and
Survivor's Insurance.

Where the filing for, or receipt of, such benefits is considered in
determining claimant's availability. (Note: cases discussing the

reduction or cancellation of unemployment insurance benefits because

of receipt of old age or retirement payments are covered in the
miscellaneous division of the code.)

Appeal No. 1769-CF-77. A claimant who is unwilling to accept full-
time work because of the adverse effect the earnings from such work
would have on his entitlement to Social Security benefits will be held
ineligible under Section 207.021(a)(4) until he is willing to make
himself available for full-time work.
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AA 415.00 - 415.05

AA Receipt of Other Payments

AA 415.00 Self-Employment or Other Work.
AA 415.05 Self-Employment or Other Work: General.

Includes cases containing (1) a general discussion of self-employment,
(2) points not covered by any other subline under line 415, or (3)
points covered by three or more sublines.

Appeal No. 3673-CA-75. The claimant worked only eight and one-
half hours during the benefit period as an independent contractor
painting a house. HELD: Eligible for benefits under Section
207.021(a)(4) of the Act since his self-employment was not so
substantial as to preclude his being available for work.
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AA 450.00 - 450.151

AA Time

AA 450.00 Time
AA 450.10 Time: Days of Week.

Where claimant will not work on certain days because of religious
beliefs, domestic circumstances, or other reasons

Sherbert vs. Verner, 374 U.S. 398 (Supreme Court, 1963). A
claimant who, because of religious convictions, cannot accept a job
requiring her to work on Saturdays, must be deemed available for work
and eligible for benefits, notwithstanding such restriction and
regardless of its effect on her actual chances of securing work. To hold
otherwise would place an unconstitutional burden on her freedom of
religion under the First and Fourteenth Amendments to the Constitution
of the United States. (Also digested under AA 90.00.)

AA 450.15 Time: Hours.

AA 450.151 Time: Hours: General

Appeal No. 1021-CA-77. On her previous job as a cook, the claimant
had worked from 8:00 a.m. to 5:00 p.m., Monday through Friday. She
had childcare arranged for her minor children from 8:00 a.m. to 6:00
p.m. By limiting her availability for work to the hours of 8:00 a.m. to
6:00 p.m., she eliminated approximately 35% of the potential jobs for
which she was qualified. HELD: Available for work and eligible for
benefits under Section 207.021(a)(4) of the Act. In light of the
claimant's previous work experience, her restrictions on her hours of
work were reasonable.
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AA 450.153 - 450.154

AA 450.153 Time: Hours: Long or Short.

The Texas Supreme Court held in TEC, et al, vs. Hays, 360 S.W. 2d 525
that it would be difficult to find a student in regular attendance in
elementary or secondary schools available for work because of Arts. 2906
and 2892, Vernon's Texas Civil Statutes, which require that students
between seven and sixteen years be in school and that such schools be
taught not less than seven hours per day.

AA 450.154 Time: Hours: Night.

Appeal No. 3877-CA-76. The claimant limited her availability to daytime
jobs in a labor market area in which about two-thirds of the jobs in the
claimant's occupation required only daytime hours. HELD: The claimant's
limitation did not unduly limit her availability for work since most of the jobs
in her field were available during daytime hours and she had actually
obtained some work within her limitation.

Appeal No. 2210-CA-76. A claimant who is looking for full- time work as a
receptionist or a PBX operator, but who is not willing to work nights, is
available for work within the meaning of Section 207.021(a)(4) of the Act in
the absence of evidence that the usual hours of work for a receptionist or a
PBX operator include night hours.

Appeal No. 1480-CA-76. A claimant who will not work nights but is
available for work during the customary (daytime) hours in two of the three
occupations in which she is registered for and seeking work (including her
primary registered occupation of receptionist), is not unduly restricting her
availability for work.

Appeal No. 1006-CA-77. By limiting her availability to work on the day
shift, the claimant eliminated 50% to 60% of the available jobs in her
occupation in her labor market area. HELD: Unavailable for work and
ineligible for benefits under Section 207.021(a)(4) of the Act. The
claimant's hourly restrictions, which eliminated 50% to 60% of the available
jobs in her occupation in her area, unduly limited her availability for work.
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AA 450.154(2) - 450.155

Appeal No. 2697-CA-76. The claimant was registered for work as a
nurse's aide, in which work she had only a few months' experience, and as
a general office clerk, in which work she had several years' experience. She
was actively seeking work as a general office clerk, the normal hours for
which work were 8:00 a.m. to 5:00 p.m. She could not work evening
hours, which restricted her availability for work as a nurse's aide. HELD:
Available for work and eligible for benefits under Section 207.021(a)(4) of
the Act as the claimant's unwillingness to work night hours did not restrict
her availability for work in the occupation in which she had her primary
work experience and in which she was actively seeking work.

AA 450.155 Time: Hours: Prevailing Standard, Comparison
With.

Appeal No. 766-CA-77. A claimant who is not available for work during
the normal working hours in her occupation and who wants to be paid time
and one-half for overtime work (such overtime pay most commonly being
paid by only the largest employers in her occupational field), is not to be
HELD unavailable for work and ineligible for benefits under Section
207.021(a)(4) of the Act unless the evidence shows that she knows, or
should know, that the conditions which she is imposing constitute an undue
limitation on her availability for work. (Cross-referenced under AA 500.00.)

Also see Unemployment Insurance Program Letter No. 9-84 under VL
315.00

AA 450.157 Time: Hours: Customary.

Appeal No. 4366-CSUA-76. A claimant who restricts her availability to
certain daytime hours is not unavailable for work and ineligible for benefits
under Section 207.021(a)(4) of the Act where the claimant's restriction is
not out of line with the working hours on similar jobs she has previously
HELD in the same labor market area and where she has not been advised
that such restriction constitutes an undue limitation on her availability for
work.
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AA 450.157 - 450.40

Appeal No. 1263-CA-76. The claimant would not accept work if the
required hours of work began before 7:00 a.m. or ended after 5:00
p.m. HELD: Ineligible for benefits under Section 207.021(a)(4) of the
Act as being unavailable for work where the evidence showed that the
majority of the positions for which the claimant was qualified had
either a starting time earlier than 6:00 a.m. or a quitting time later
than 5:00 p.m. A claimant who limits the hours that he will work to the
extent that he is not available for most jobs in his usual occupation is
not available for work.

AA 450.20 Time: Irregular Employment.

Involves restrictions to, or unwillingness to accept, irregular work.

Appeal No. 866-CA-77. A claimant who restricts her availability for
work to permanent full-time employment, and who is unwilling to
accept part- time or temporary work, is ineligible for benefits under
Section 207.021(a)(4) of the Act as such a restriction constitutes an
undue limitation on her availability for work.

AA 450.40 Time: Part Time or Full Time.

Where claimant's availability is in issue because he either wants, or
does not want, part-time or full-time work.

Appeal No. 4147-CA-76. Although the claimant desired part-time
work so that she could spend more time with her retired husband, she
had been willing at all times to accept full-time work and had never
advised any potential employers that she was available only for part-
time work. HELD: Available for work and eligible for benefits under
Section 207.021(a)(4) of the Act as the claimant had been available
for full-time work.
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AA 450.40(2) - 450.50

Appeal No. 4009-CSUA-76. A claimant who was originally willing to
work only six and one-half hours a day but who later notified the
Commission of her willingness to work eight hours a day, was held not
available for work under Section 207.021(a)(4) of the Act prior to the date
she so notified the Commission, as she was not available for full time work
prior to that date.

Also see Appeal No. 1769-CF-77 under AA 375.25; Appeal No. 866-CA- 77
under AA 450.20; and Appeal No. 378-CSUS-76 under AA 155.35.

AA 450.50 Time: Shift.

Involves restrictions to, or unwillingness to accept work on some particular
shift.

Appeal No. 1666-CA-77. The claimant was working part-time, had
expectations that such work would become full-time work, was actively
seeking other, full-time work, and her hours restriction was consistent
with the usual shift starting times in the type of work she was seeking.
HELD: Available for work and eligible for benefits under Section
207.021(a)(4) as her availability for work was not unduly restricted.

Also see cases under AA 450.154.
AA.450.55 Time: Temporary.

Claimant's restrictions to, or unwillingness to accept, temporary work.

In the case of Texas Employment Commission vs. Kirkland, 445 S.W.
2d 777 (El Paso Civ. App, 1969) the court HELD that a claimant who was
available for work for only one week in effect detached himself from the
labor market and that he was not available for work.
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AA 450.55(2)

Appeal No. 1878-CA-78. The claimant was separated by her last
employer on May 19 due to lack of work and agreed to return to work for
that employer on July 3. She filed her initial claim on May 26 and made an
active search for temporary, full-time work during the ensuing five weeks,
informing each prospective employer of her plan to return to work for her
former employer. HELD: Since the claimant made an active search for
temporary, full-time work and truthfully informed prospective employers
that she planned to return to her former employment, the claimant was
available for work within the meaning of Section 207.021(a)(4) of the Act.

Appeal No. 2480-CA-77. A claimant who is available only for temporary,
full-time work, pending recall to work by his last employer, and who is
making an active search for work until such recall, is available for work
and eligible for benefits under Section 207.021(a)(4) of the Act. (Cross-
referenced under AA 510.40.)

Appeal No. 3111-CSUA-75. A claimant, who was available for full-time
work only from June 1 until September 1 because he had a firm job
commitment to begin in September, was held available for work under
Section 207.021(a)(4) of the Act.
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AA 475.05

AA Union Relations

AA 475.00 Union Relations.
AA 475.05 Union Relations: General.

Includes cases containing (1) a general discussion of the effect of
union requirements upon a claimant's availability, (2) points not
covered by any other subline under line 475, or (3) points covered by
three or more sublines.

Appeal No. 1039-CF-79. A claimant who has been issued a union
permit and has secured and performed work on the basis of that
permit, but who is not a full union member in good standing, does not
come within the union member exception to the general requirement
of an active, independent search for work set out in the policy
statement on work search under AA 160.05. (For a more complete
digest of this decision, see AA 160.05.)

Appeal No. 1023-CA-79. A claimant whose union does not operate a
hiring hall does not come within the union member exception to the
general requirement of an active, independent search for work set out
in the policy statement on work search under AA 160.05. (For a more
complete digest of this decision, see AA 160.05.)
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AA 500.00

AA Wages

AA 500.00 Wages

Includes cases in which a claimant's insistence upon a wage, below
which he will not work, affects his availability for work.

Appeal No 86-05869-10-041087. The claimant was separated from
his $8.00 per hour job on February 1, 1986. With no intervening work
the claimant filed an initial claim on August 14, 1986, indicating $7.00
per hour as his minimum acceptable wage. On September 22, 1986
the claimant refused a job offering $5.00 per hour simply because of
the hourly rate. The claimant eventually secured a job at $7.20 per
hour. HELD: The claimant had good cause to reject the $5.00 per hour
job offer because of the low pay. The length of the claimant's
unemployment as a factor in determining the reasonableness of his
wage demand is measured not from the date of separation from work,
but from the date he files his initial claim for benefits. (Clarifying the
decision in Appeal No. 2282-CA-77, digested under AA 500.00 and SW
500.35. Cross-referenced under SW 295.00 and SW 500.50.)
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AA 500.00(2)

Appeal No. 2282-CA-77. Although a claimant must have a
reasonable and realistic wage demand which will not hinder or prevent
his finding suitable work, the reasonableness of a claimant's wage
demand must be considered in light of his earnings on his last job, his
prior work experience and job classification, as well as the most
commonly paid wage in the area where he is seeking work. Where
there is a wide disparity between the most commonly paid wage for a
particular job classification and what the claimant last earned, such
factors as the length of the claimant's unemployment, the
reasonableness of the claimant's wage demand, and the availability of
jobs which the claimant might secure at such wage he is demanding
must be considered. The overriding consideration is the probability of
the claimant's securing suitable employment at a reasonable wage
within a reasonable length of time. (Cited in Appeal No. 2190-CF-77
under AA 295.00 and Appeal No. 87-04333-10-032488 under SW
500.35.) (Cross-referenced under AA 160.06, SW 295.00, SW 500.35
and SW 500.50.) For future cases, the Commission established the
following policy for the consideration and guidance of the Benefits
Department and the Appeal Tribunal in determining a claimant's
eligibility under Section 207.021(a)(4) of the Act with reference to the
claimant's wage demand. In cases where a claimant has been laid off
for lack of work and has immediately filed a claim for unemployment
insurance benefits, it is not unreasonable to expect that claimant to
demand a minimum wage or salary of approximately eighty-five to
ninety percent of the wage or salary the claimant earned in his last
employment.
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AA 500.00(3)

Such a minimum wage demand should not present any issues with
respect to ineligibility under Section 207.021(a)(4) of the Act during
the first eight weeks of the claimant's unemployment. Thereafter,
however, the claimant should reasonably be expected, if he remains
unemployed, to lower his minimum wage or salary demands to
seventy-five percent of his former wage or salary. If the claimant's
unemployment continues in spite of this further reduction, and there
exists a considerable difference between his wage demand and the
most commonly paid wage for his occupation in his locale, then further
reduction in the claimant's demand, in order to bring such wage
demand in line with the prevailing wage, would be in order.

Appeal No. 4267-CA-76. During her four months of unemployment,
the claimant had been demanding a wage equivalent to 80% of her
last wage. Following an active work search, she secured work paying a
wage equivalent to her last wage. HELD: The fact that the claimant
secured work at a higher wage than she had been demanding
demonstrated that her wage demand was not unreasonable.

Appeal No. 2277-CF-76. A claimant who is demanding a beginning
wage in excess of the most commonly paid wage in the area for the
occupation in which he is seeking work and in excess of any prior
earnings by him is not available for work. However, there is no basis
for holding a claimant ineligible due to his wage demand prior to the
time he has been advised of the most commonly paid wage in the
area, if his wage demand has not been out of line with his prior
earnings.
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AA 500.00(4)

Appeal No. 1927-CA-76. The claimant was seeking apartment
maintenance work, demanding $3 per hour if an apartment was not
furnished as part of the compensation. The most commonly paid wage
for such work in the claimant's area was $2.75 per hour. However, this
was merely the most commonly paid cash compensation for such jobs
in the area, about one- half of the area jobs in the claimant's
occupation provided additional compensation in the form of the rent-
free use of an apartment. HELD: In light of the fact that about one-
half of the area jobs in the claimant's occupation provided a rent-free
apartment in addition to the most commonly paid wage of $2.75 per
hour, the claimant's wage demand of $3 per hour, if an apartment was
not furnished rent-free, was reasonable and did not render him
unavailable for work under Section 207.021(a)(4) of the Act.

Also see Appeal No. 2190-CF-77 under AA 295.00 and Appeal No. 766-
CA-77 under AA 450.155.
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AA 510.00 - 510.10

AA Work, Nature of

AA 510.00 Work, Nature of
AA 510.10 Work, Nature of: Customary.

Where a claimant's insistence upon, or inability or unwillingness to
accept, work in his usual occupation raises a question about his
availability for work.

Appeal No. 2980-CA-76. A claimant who restricts her availability to
work in a particular occupation, from which type of work she was last
separated under involuntary circumstances due to health problems
related to that work, has unduly limited her availability for work
because her prospects of securing such work are severely limited.

Appeal No. 1846-CA-76. A claimant who is precluded by her physical
condition from accepting work in any of the occupations in which she
has had prior experience, but who has almost entirely restricted her
work search to such occupations, is not available for work.

Appeal No. 13201-AT-70 (Affirmed by 119-CA-77). Even though a
claimant has worked in a particular occupation for the last four years
and will no longer accept that type of work, her availability for work is
not unduly limited if she is qualified for other work and has
demonstrated that fact by obtaining such work on a part-time basis.

Appeal No. 809-CA-67 A claimant will not be required to be available
for work in her regular occupation when she had to quit that kind of
work on her doctor's advice for health reasons, provided she is
available for other work and is actively seeking work.
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AA 510.10(2) - 510.40

Appeal No. 30337-AT-66 (Affirmed by 291-CA-66). A claimant who
restricts her availability to the type of work she last performed is
unduly limiting her availability where it is shown that she has
practically no chance of securing such work in the area and other work
which she is qualified to perform is available.

Also see Appeal No. 4267-CA-76 under AA 160.20 and Appeal No.
1865- CA-76 under AA 295.00.

AA 510.40 Work, Nature of Preferred Employer or
Employment.

Effect upon availability of claimant's willingness to work only for a
particular employer, or in a particular employment.

Appeal No. 86-07928-10-050787. The claimant was temporarily
laid off for two weeks with a definite recall date. He went to Arkansas
on family business for three days during the layoff. HELD: A claimant
who has been laid off for a temporary period of time and is awaiting a
return to his previous job after a specific amount of time, need not
search for work during his temporary unemployment. In the present
case, since the claimant was laid off for a two-week period, after which
he could return to his previous job, he was available for work during
the period in question. (Also digested under AA 160.05.)

Appeal No. 2722-CA-77. A claimant who, in good faith, relies on a
definite recall date or a definite promise of work to begin in the near
future, no longer needs to make an active personal search for work in
order to be considered available for work under Section 207.021(a)(4)
of the Act. (In the present case, the claimant had been promised the
job "within several weeks" and it materialized five or six weeks after
she ceased her work search. The Commission characterized this as a
delay in the job's materialization but held that the claimant should not
be held accountable for such delay.)
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AA 510.40(2)

Appeal No. 2364-CSUA-77. Since being laid off due to lack of work
by a school district prior to the end of the academic term in May, with
notice that she could not be guaranteed re-employment for the Fall
term because of a decrease in student enroliment, the claimant made
no work search other than contacting the school district for
reemployment. HELD: Unavailable for work under Section
207.021(a)(4) of the Act as the claimant had not made an active
personal search for work sufficient to show an attachment to the
general labor market.

Appeal No. 2156-CSUA-77. In March, the claimant had been
involuntarily separated from her employment as a special education
teacher with a school district due to family and personal illness and the
exhaustion of her sick leave. Prior to the Appeal Tribunal hearing on
June 16, the claimant was notified that her contract had been
reviewed for the academic year beginning in September. From the
filing of her initial claim in March until the Appeal Tribunal hearing, the
claimant sought work with the school district for the remainder of the
then-current Spring academic term and the Summer term but was
unsuccessful because no positions were available for the remainder of
the Spring term and the district did not customarily utilize special
education teachers during the Summer. HELD: The claimant was
unduly limiting her availability by concentrating her work search on
reinstatement to a position as a special education teacher, when no
such positions were available.

Appeal No. 2353-CA-76. A claimant who had left work and filed her
initial claim in May because of pregnancy and who was guaranteed re
employment when again able to work (estimated to be in November),
but who made no search for work during the interim as she felt this
would jeopardize her guaranteed re-employment, was held unavailable
for work under Section 207.021(a)(4) of the Act.
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AA 510.40(3)

Appeal No. 363-CA-76. A claimant who restricts her availability to
work with one employer and that in an occupation in which, in regard
to that employer and the three other possible employers in such
occupation in her area, there are very limited chances of securing
employment, is not available for work under Section 207.021(a)(4) of
the Act.

Also see Appeal No. 2480-CA-77 under AA 450.55.
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AA 515.00 - 515.55

AA Working Conditions

AA 515.00 Working Conditions.

AA 515.55 Working Conditions: Prevailing for Similar Work
in Locality.
Comparison of claimant's restrictions regarding working conditions with
those existing for similar work in the locality. Includes cases in which

consideration is given to the question of whether the "labor standards"
provisions are applicable in such situations.

See U.I. Program Letter No. 9-84 under VL 315.00.
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CH 30.50 When Separation Occurs: Independent Contract.
CH 30.60 When Separation Occurs: Employment.

CH Wages Erroneously Reported
CH 40.00 Wages Erroneously Reported.

CH 40.10 Wages Erroneously Reported: Liability Of
Reporting Employing Unit.

CH 40.20 Wages Erroneously Reported: Exemptions.
CH Finality of Determination

CH 50.00 Finality of Determination.
CH Timeliness of Protest or Appeal

CH 60.00 Timeliness of Protest or Appeal.
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General

CH 5.00 General.

Cases involving chargeback points not elsewhere classified.

Appeal No. 1507-CAC-77. The employer had been incorrectly named
as the claimant's last work on his initial claim and had filed a timely
protest thereto, submitting facts establishing that the claimant's last
separation from the employer's employment prior to the beginning
date of the benefit year had been a disqualifying one. The employer
was a base period employer (but not the last employing unit) with
respect to the backdated initial claim subsequently filed by the same
claimant. Following the latter, the employer was mailed a Notice of
Maximum Potential Chargeback but failed to file a timely protest
thereto. HELD: The employer, a base period employer, is not
chargeable with benefits paid to the claimant, notwithstanding the
employer's failure to file a timely protest to the Notice of Maximum
Potential Chargeback sent to him, because in such a case information
establishing the non-chargeability of the employer's account was
already in the hands of the Commission before the Notice of Maximum
Potential Chargeback was mailed to the employer. In such a case, the
Commission's duty was to use such information to protect such base
period employer's account, notwithstanding the employer's failure to
timely protest the chargeback notice.

Appeal No. 2573-CAC-75. Where the initial claim which established
the benefit year, with respect to which the employer was a base period
employer, is disallowed because of the claimant's failure to name that
employer as her correct last employer, the chargeback to the
employer's account must be set aside.
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CH 10.00 - 10.10

CH Separation Required by Law, Ordinance, or Regulation

CH 10.00 Separation Required by Law, Ordinance, or
Regulation.

CH 10.10 Separation Required by Law, Ordinance, or
Regulation: Federal Statute.

Appeal No. 87-20329-10-112887. Section 274A of the Immigration
and Nationality Act makes the employment of unauthorized aliens
unlawful. The claimant had lost his social security card and was unable
to present it to the employer as proof of citizenship. The employer
discharged the claimant for failing to present proof of citizenship in a
prompt manner. HELD: In discharging the claimant for failing to
present proof of citizenship, the employer was complying with the
mandate of Section 274A of the Immigration and Nationality Act (This
confusing "dual" reference is due to the fact that the Immigration
Reform and Control Act amended, inter alia, Section 274A of the
Immigration and Nationality Act). Hence, the separation was required
by Federal Statute and the employer's account was subject to
protection from chargeback. (Also digested under MS 70.00 and MC
85.00.)

Appeal No. 577-CAC-74. The requirement of a Federal Statute that a
former employee who was serving in the military service be returned
to his job, in effect, was a requirement that an employee be laid off.
Therefore, the employer's account will not be charged with benefits
paid to the employee who had to be laid off.
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CH 10.20 Separation Required by Law, Ordinance, or
Regulation: Regulation of Federal Agency.

Applies to cases in which the separation was brought about by the
application of a regulation promulgated by a federal agency under the
terms of a federal statute.

Appeal No. 215-CAC-72. U.S. Dept. of Transportation regulations have
the same force and effect as a Federal Statute. If such regulations require
that an employee not be allowed to continue in his job, the separation
was required by a Federal Statute and the employer's account is not
subject to charge.

Appeal No. 643-CAC-74. When an employer is required by regulations
of a Federal commission to divest itself of the complete television
broadcasting portion of the employer's business, it was required to
separate the employees of that portion of its business. The separation
was required by a Federal Statute and the employer's account should not
be charged.

Appeal No. 163-AT-68 (Affirmed by 81-CA-68). The employer chose to
qualify his nursing home for the benefits of Medicare. The Federal
standards required that a licensed vocational nurse in an extended care
facility must have had certain special training and must have passed a
state board examination. The claimant was a licensed vocational nurse
but had not had the required training and had not passed the state board
examination. She obtained her license by waiver. The employer laid the
claimant off solely to replace her with an LVN who met the Federal
Statute to become an extended care facility, it cannot be found that
claimant's separation was required because of a Federal regulation or
Statute.
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CH 10.30 Separation Required by Law, Ordinance, or
Regulation: State Statute.

Applies to cases in which the separation was the result of the
application of a statute of Texas or some other state.

Appeal No. 99-011775-10-121799. The employer is a horse
racetrack which, in accordance with the Texas Racing Act, is subject to
regulation by the Texas Racing Commission. The Texas Racing Act
provides that, as to each horse racetrack participating in racing with
pari-mutuel wagering, the Texas Racing Commission shall allocate the
number of racing days which will constitute that track's annual racing
season. The claimant in this case was an employee who was laid off at
the end of the employer's allocated racing season. HELD: Although the
employer could no longer conduct horse races without jeopardizing its
license and, as a result, may have been forced by economic necessity
to lay off the claimant, the separation was merely the indirect result of
the application of a state statute. In accordance with the court's ruling
in Retama Development Corp & Retama Park Management Co.,
Appeal No. 99-011775-10-121799 L.C. v. TWC and Brown, 971
S.W.2d 136 (Tex. App.- Austin 1998), Section 204.022 (a) (2) of the
Act is not applicable, and the employer's account is subject to charge.
The Commission noted that Appeal No. 93-004252-10M-012194 was
inconsistent with the holding in Retama v TWC, supra, and directed
that this precedent be removed from the precedent manual.CH
10.30(3)
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In Retama Development Corp. & Retama Park Management Co.,
L.C._.v. TWC and Brown 971 SW2d 136, (Tex.Civ. App - Austin,
1998), the Court upheld the Commission’s decision charging the
employer’s account. The employer operated a racetrack under
authority of the Texas Racing Commission. Due to an economic
downturn, the employer requested permission from the Racing
Commission to shut down two weeks earlier than originally authorized
to do so by that Commission. The Racing Commission granted such
permission, leading to the unemployment of claimant Brown and
others. The Commission’s decision charging the employer’s account,
distinguished Appeal No. 93-004252-10M- 012194 (replaced by Appeal
No. 99-011775-10-121799) on the basis that the employer had
requested the shortened season, rather than having completed the
previously authorized season as in the precedent case. The Court
agreed with this distinction but went on to dismiss the principle
underlying the precedent, stating a separation must be required by
statute for Section 204.022 to be applicable; it was insufficient to be
merely an indirect result accompanying statutorily required regulation.

Appeal No. 87-18569-10-102287. The claimant was forced to
resign after failing to pass the state dentistry exam. Under Articles
4548a and 4551a, Vernon's Annotated Civil Statutes, the employer
could be charged with practicing dentistry without a license if they
knowingly permitted the claimant to remain employed as a dentist.
HELD: The claimant's separation was required by a Texas Statute
because her continued practice of dentistry for the employer would
have caused the employer to be in violation of state law.
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Appeal No. 7176-CA-60. A claimant who is hired to work as a truck
driver and is then unable to pass the test for a commercial driver's
license and is laid off because Article 6687b (Vernon's Texas Civil
Statutes) prohibited him from operating a truck, is separated because
of a State Statute.

Appeal No. 3629-CA-77. The claimant, a nursing home
administrator, was involuntarily separated as a result of a suit
instituted against her and the owner by the Texas Attorney General
under the Texas Consumer Protection Act for misrepresenting the
services provided by the nursing home. HELD: Although the claimant
was not discharged by the employer, her separation was involuntary
as a result of the action instituted by the Attorney General. The court's
judgment lead the Commission to conclude that the claimant's
separation was due to her involvement in work- related illegal actions
and, accordingly, that she was discharged for misconduct connected
with the work. The claimant was disqualified under Section 207.044 of
the Act and, therefore, the employer's account was protected from
chargeback. (Note that the claimant's separation was not deemed to
have been required by a Texas Statute and that the employer's
account was protected only because of the disqualifying nature of the
claimant's separation, under Section 207.044 of the Act, and not
because her separation had been statutorily required.) (Cross-
referenced under MC 490.05.)
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NOTE: Examples of State Statutes which may be held to have required
separations, thus justifying the protecting of an employer's account,
are Article 4445, Section 10, and Article 4477-11 (Vernon's Texas Civil
Statutes). The former provides that no person infected with a venereal
disease shall knowingly expose another person to infection with such
disease; the latter provides that all persons infected with tuberculosis,
or who, from exposure to tuberculosis, may be liable to endanger
others who may come in contact with them, shall strictly observe
instructions of local health authorities in order to prevent the spread of
tuberculosis, such instructions to possibly include home treatment and
isolation or quarantine.
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CH Separation Required by Medically Verifiable Illness

CH 15.00 Separation Caused by Medically Verifiable
Illness.

Appeal No. 87-00700-10-011288. The claimant suffered from
multiple sclerosis which impaired her vision and, consequently, her
performance as a data entry clerk. She was discharged for excessive
errors. HELD: No charge to the employer's account because the
separation was caused by a medically verified illness, even though the
claimant was not disqualified from receiving benefits.

Appeal No. 87-02634-10-022588. By a doctor's statement, the
claimant and the employer were advised that the claimant should
discontinue for the remainder of her pregnancy any activities which
required heavy lifting. Since such a restriction would impair the
claimant's ability to perform her duties, and because of the employer's
concern for her health, the claimant was discharged. HELD: A
separation caused by the claimant's pregnancy is a separation caused
by a medically verifiable illness within the meaning of Section 204.022
of the Act, thereby compelling the protection of the employer's account
from chargeback. (Also digested under MC 235.40.)
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CH Separation by Sale of All or a Portion of the business

CH 20.00 Separation by Sale of All or a Portion of the
Business.

CH 20.10 Separation by Sale of All or a Portion of the
Business: Transfer of Compensation Experience.

Includes cases which discuss the effect of transfer of the predecessor
employer's compensation experience to successor employer.

Appeal No. 559-CBW-65 (Commission Decision). When a joint
application for partial transfer of compensation experience with respect to
the establishment where a claimant worked is filed and approved by the
Commission, there is no longer any possibility of charge against the
former owner.

CH 20.20 Separation by Sale of All or a Portion of the
Business: No Transfer of Compensation
Experience.

Includes cases which discuss situations where successor employer does
not acquire predecessor employer's compensation experience.

Appeal No. 1604-CAC-77. The employer, a base period employer, on
selling one of his businesses, offered the employees at that lo- cation the
option of transferring to another location and continuing to work for the
base period employer. HELD: The employees who declined such transfer,
in effect, voluntarily left their work with the base period employer without
good cause connected with the work, so that such employer's account
was not chargeable with benefits paid to the claimants who declined the
option to transfer.
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CH When Separation Occurs

CH 30.00 When Separation Occurs.

CH 30.10 When Separation Occurs: Transfer from One
Employer’s Account to Another.

Includes cases which discuss the effect of transfer of an employee
from one employer's account to another with or without knowledge of
the employee.

Appeal No. 8427-ATC-69 (Affirmed by 79-CAC-70). When an
employee is transferred at the convenience of the employer to another
company which is a separate company with a different account
number, although under the same general management and control,
the separation from the first company is not under dis- qualifying
circumstances and the employer's account is subject to charge.

Appeal No. 97-CAC-69. When a claimant is transferred at her own
request from one of the employer's stores to another of the employer's
stores having a different account number, the claimant's separation
from the first store is voluntary in nature and that account number is
entitled to protection if the claimant did not have good cause
connected with the work for such leaving.

Also see cases reported under CH 20.20.
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CH 30.40 When Separation Occurs: Nature of Employment
Relationship.

Includes cases which discuss the problem of whether there was an
employment relationship between the claimant and employing unit and
whether such relationship has ceased.

Appeal No. 3229-CAC-75. The claimant was employed by the base
period employer on a regular part-time basis and continued to be so
employed until after the date the claimant filed his initial claim. HELD:
The Appeal Tribunal decision, charging the base period employer's
account with benefits paid the claimant, was set aside. Since the claimant
had not been separated from the base period employer's employment at
the time the initial claim was filed, no ruling could be made on the
chargeback. (Cross-referenced under MS 510.00.)

Appeal No. 3555-CAC-76. The claimant, who had been working for the
base period employer during a temporary time off from his regular job,
left the base period employer's employment to return to his regular job at
a time when continued employment with the base period employer was
available. HELD: The claimant had left such base period employer's
employment under disqualifying circum- stances; thus, the employer was
held not chargeable with benefits paid to the claimant.

Appeal No. 983-CAC-72. If a student is available for only summer work
between semesters and leaves at a mutually agreed time to return to
school, he voluntarily leaves the work without good cause connected with
the work, even though he was hired for the summer only. Hiring
programs for students such as this are to be encouraged, and the
employer provided work for the claimant for as long as he was available
for work. No charge to employer's account. (Also digested under VL
495.00.)
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CH 30.50 - 30.60
CH 30.50 When Separation Occurs: Independent Contract.

Includes cases which discuss the effect of separation from independent
contract relationship with respect to charging employer's account.

Appeal No. 62-CA-65. Although the claimant's last work for the
employer prior to the initial claim was on a contractual basis, the question
of chargeability to the employer's tax account depends on the reason for
the earlier separation from the employer's "employment" prior to which
he had performed services for wages. (For a more detailed summary, see
VL 505.00.)

CH 30.60 When Separation Occurs: Employment.

Includes cases which discuss the effect to be given to definition of term
"employment" with respect to charging employer's account.

Appeal No. 9987-ATC-71 (Affirmed by 1206-CAC-71). Payments
made to a claimant by an employer in accordance with Public Law 90-
202, because of age discrimination, are considered as wages and are
attributable to the period beginning with the date the claimant applied for
work with the employer and was refused employment. (In this regard the
principle is analogous to the back-pay award cases.) (Also digested under
MS 375.05 and cross-referenced under MS 620.00.)
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Appeal No. 43-ATC-68 (Affirmed by 3-CAC-68). The claimant
worked for the employer in Texas until he was laid off due to a
reduction in force. Subsequently, the claimant worked for the
employer in Arkansas but voluntarily resigned without good work-

connected cause. The claimant's wages earned in Texas were reported
to the Texas Workforce Commission and the claimant's wages earned

in Arkansas were reported to the Arkansas employment security
agency. HELD: Employment as defined in Section Chapter 201 D of

the Texas Unemployment Compensation Act is limited to employment
in Texas or to employment outside Texas which is subject to the Texas
Unemployment Insurance Tax. Furthermore, the term "employment"
as used in the chargeback protection provision in Section 204.022 of

the Act is limited to employment as defined in Chapter 201 D.
Accordingly, the claimant's last employment for the purpose of

204.022 of the Act was that from which he was separated in Texas due

to a reduction in force, not the later separation in Arkansas.
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CH Wages Erroneously Reported

CH 40.00 Wages Erroneously Reported.

CH 40.10 Wages Erroneously Reported: Liability of
Reporting Employing Unit.

Includes cases which discuss the question of whether the employing
unit which reported the wages was legally required to do so.

Appeal No. 764-CAC-76. The claimant had worked for the
predecessor employer only after a joint application for transfer of
experience tax rate had been filed and approved, after the predecessor
had ceased operating under the number to which the joint application
applied, and after the predecessor had acquired a number involved in
the joint application. The claimant's wages from such subsequent
employment having been, by virtue of the joint application,
erroneously attributed to the account of the successor employer, it
was held that such successor employer may secure correction of the
error by having such wages deleted from its account, notwithstanding
the successor's failure to timely protest the Notice of Maximum
Potential Chargeback mailed to it. Since the claimant in this case had
never been on the payroll of either of the accounts involved in the joint
application for transfer of experience rating, the successor-employer in
such joint application was not one whose account was properly
potentially chargeable with benefits as a result of the claimant's initial
claim; hence, such successor waived no rights by its failure to protest
the Notice of Maximum Potential Chargeback.
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Appeal No. 3029-CAC-75. The evidence showed that the claimant,
although appearing on the records of the Commission as having been
employed by the base period employer, had not actually performed
services for, or received wages from, that employer during her base
period. HELD: The Appeal Tribunal decision affirming the chargeback
determination was reversed and the employer's account was held not
chargeable with benefits paid to the claimant.

Appeal No. 12,694-BW-64 (Removed to Commission under
provisions of Section 212.105 of the Act). The employer furnishes
temporary labor to its clients and carried the employees of a
contractor-client on its payroll for the duration of a particular job,
giving the client cash each week for a weekly payroll and then billing
the client for such payments, adding additional charges. The claimant
was hired, supervised, and paid by the client and the agency was
serving only as a banker who advanced payroll funds and arranged for
worker's compensation coverage. The agency was not the claimant's
employer and the determination of charge was set aside.

Appeal No. 9533-BW-62 (Affirmed by 374-CBW-62). When a
claimant is hired and controlled solely by a subcontractor, but his
wages are paid him by the general contractor, and deducted from the
subcontractor's progress payments, the wages should be reported by
the subcontractor as the general contractor merely advanced the
wages for and on behalf of the subcontractor who was the claimant's
employer.

Appeal No. 140-CBW-55. An undercover agent who works for a
detective agency, and who is put on the payroll of a company in
accordance with an agreement between the company and the
detective agency, is an employee of both companies. The detective
agency must report and pay taxes on wages paid to the undercover
agent for work as an undercover agent and the company must report
and pay taxes on wages paid by the company for work as an employee
of the company.
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CH 40.20 Wages Erroneously Reported: Exemptions.

Includes cases which discuss the effect of the employer's erroneously
reporting wages for employees whose services were exempt under the
statute.

Appeal No. 88-05036-10-042188. The claimant last worked for a
partnership in which he was a general partner and manager. He
named this work as the last work on his initial claim. Without
consulting the other partners, the claimant had reported to the Texas
Workforce Commission wages paid to himself. HELD: A claimant
cannot name a partnership as his last work if he was a partner, as he
was actually self-employed and cannot show working for himself as his
last work. The claimant was, therefore, not in "employment" as that
term is defined in 201.041 of the Act and all wage credits erroneously
reported by the employer for the claimant during his base period were
deleted. As the deletion of such wage credits left no reported wage
credits within the claimant's base period, the claimant's initial claim
was disallowed under Section 207.021(a)(5) of the Act. (Also digested
under MS 630.00 and cross-referenced under MS 600.10.)
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CH Finality of Determination

CH 50.00 Finality of Determination.

Includes cases which discuss the finality of a prior determination to
charge or not charge an employer's account.

Appeal No. 986-CAC-79. The employer filed a late protest to a
Notice of Maximum Potential Chargeback and, on appeal from a
Decision of Potential Chargeback charging the employer's account, an
Appeal Tribunal decision was issued which affirmed the charging of the
employer's account. Meanwhile, the claimant had filed a disagreement
to a monetary determination, alleging additional base period wages
from the same employer. An investigation disclosed that the claimant
was entitled to additional base period wage credits as some of his base
period wages had been reported by the employer under an erroneous
social security number. Accordingly, a further Notice of Maximum
Potential Chargeback was issued to the employer, reflecting the
correct amount of the claimant's base period wages from the employer
and the correct amount of benefits chargeable. The employer filed a
timely protest thereto. A Notice of Decision of Potential Chargeback,
indicating that benefits were not chargeable, was issued to the
employer on the same day that the Appeal Tribunal decision, affirming
the charging of the employer's account, was issued. The employer
then filed a late appeal to the Commission from that Appeal Tribunal
decision. HELD: The Appeal Tribunal decision and the earlier Decision
of Potential Chargeback, upon which it was based, were set aside and
the more recent Decision of Potential Chargeback, ruling that benefits
were not chargeable, was permitted to remain in full force and effect.
A ruling of maximum potential chargeback which is based on an
erroneous indication of maximum benefits chargeable and which is not
timely protested does not become final if a subsequent, corrected
Notice of Maximum Potential Chargeback is timely protested. A notice
of Maximum Potential Chargeback which incorrectly recites the
maximum benefits potentially chargeable does not satisfy the notice
requirement of Section 204.023 of the Act. (Also digested under PR
430.20.)
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Appeal No. 1487-CAC-77. Duplicate Notices of Maximum Potential
Chargeback were mailed to an employer on different dates and the
employer timely protested the later notice; the ruling on such latter
notice and the protest thereto was that benefits were not chargeable.
HELD: Prior decisions to the contrary at earlier stages of the same
case, including prior Appeal Tribunal decisions, were set aside, and the
employer's account was held not chargeable with benefits paid to the
claimant.

Appeal No. 521-CAC-77. A base period employer failed to file an
appeal from a chargeback decision within the statutory time limit for
such an appeal. The Appeal Tribunal decision affirmed the chargeback
decision, Form B-78, charging the employer's account. HELD: Since
the employer's appeal had been untimely filed, the Appeal Tribunal
decision was set aside and the employer's appeal was dismissed for
want of jurisdiction, leaving in full force and effect the chargeback
decision charging the employer's account with benefits paid the
claimant.

Appeal No. 2808-CAC-76. Where a base period employer is notified,
with respect to a certain benefit year, that its account would be
protected from chargeback, that base period employer's account will
be protected from chargeback on that same separation in a
subsequent benefit year, notwithstanding such base period employer's
failure to file a timely protest of chargeback in such subsequent benefit
year.
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Appeal No. 439-CAC-74. If a claimant is disqualified because of her
separation from the employer in a prior benefit year, and the Appeal
Tribunal decision is allowed to become final, the employer's tax
account will be protected from charge in a subsequent benefit year on
the same separation, regardless of whether the employer files a timely
protest of chargeback in the second benefit year.

Appeal No. 2170-AT-71 (Affirmed by 317-CA-71). There can be
no finality to a determination which fails to rule on chargeability to the
account of the last employer who paid a claimant wages during the
base period where the employer filed a timely protest to the initial
claim.

Also see cases reported under CH 60.00.
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CH Timeliness of Protest or Appeal

CH 60.00 Timeliness of Protest or Appeal.

Includes cases which discuss the effect of an employer's failure to file a
timely protest from a chargeback notice or a timely appeal from a
chargeback determination.

NOTE: Also see the Commission's policy statements on timeliness
under PR 5.00.

Appeal No. 1486-CAC-77. An employer which does not file a timely
protest to the Notice of Maximum Potential Chargeback (Form C-66) is
chargeable with benefits paid the claimant, without regard to the
reason for separation, because such employer has, under Section
204.024 of the Act, waived its right to protest such chargeback.

Appeal No. 1267-CAC-77. The employer, a base period employer,
had been named as the last employer on the claimant's initial claim.
Thereafter, a Notice of Claim Determination was issued which, based on
the claimant's last separation from the employer's employment prior to
the initial claim, disqualified the claimant and ruled that the employer's
tax account would not be charged. That determination became final
without appeal. Subsequently, a Notice of Maximum Potential
Chargeback was mailed to the employer, requesting information
regarding the same separation previously ruled on, and the employer
filed a late protest thereto. HELD: The determination that, among
other things, the employer's account would not be charged as a result
of the particular separation, became final without appeal. That
determination was held to be of binding effect, and the employer's
account was not charged, even though the employer did not file a
timely protest to the subsequent Notice of Maximum Potential
Chargeback regarding the same separation.
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Appeal No. 2735-CAC-76. An employer protest of chargeback has
been timely filed when it is shown by sworn testimony that the pro-
test had been placed in the custody of the U.S. Postal Service within
the statutory time limit for filing a timely protest, notwithstanding the
fact that the protest was not postmarked until after such protest period
had expired.

(Compare cases and material cited under PR 430.20.)

Appeal No. 2683-CAC-76. The employer, a base period employer,
filed a timely appeal from the Notice of Decision of Potential
Chargeback but had not filed a timely protest to the earlier Notice of
Maximum Potential Chargeback. The Appeal Tribunal dismissed the
employer's appeal for want of jurisdiction. HELD: Since the employer
filed a timely appeal from the Notice of Decision of Potential
Chargeback, the Appeal Tribunal decision, dismissing the employer's
appeal for want of jurisdiction, was set aside. However, since the
employer had not filed a timely protest to the Notice of Maximum
Potential Chargeback, thereby waiving its right under Section 204.024
of the Act to protest such chargeback, the decision charging the
employer's account was affirmed.

Appeal No. 1650-CAC-76. The base period employer's Notice of
Maximum Potential Chargeback bore a name different from that under
which the claimant had worked for the employer. Upon consulting a
Commission representative as to what to do about responding in such a
situation, the employer was told by the Commission representative to
wait until his (the employer's) bookkeeper returned from vacation and
then to send in his protest; for that reason, the employer's protest was
not timely filed. HELD: Since the employer had acted on the advice of
a Commission representative, the protest of chargeback was deemed to
have been timely filed.
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Appeal No. 400-CAC-76. A Joint Application for Transfer of
Experience rating had been made and approved and two Notices of
Maximum Potential Chargeback were thereafter issued, one relating to
the predecessor and one to the successor. The successor timely
protested the predecessor's chargeback but was late in protesting its
own (having given in its protest of the predecessor's chargeback the
true reason for the separation from the successor). HELD: The
successor filed a timely protest of chargeback in that it provided the
Commission with sufficient notice of its desire to protest the charging
of either account and of the fact that the claimant's last separation
from the successor employer's employment had occurred under
disqualifying circumstances. Consequently, the Commission assumed
jurisdiction and protected the successor employer's account.

Appeal No. 439-CAC-74. If a claimant is disqualified because of her
separation from the employer in a prior benefit year, the employer's
tax account will be protected from charge in a subsequent benefit year
on the same separation, regardless of whether the employer files a
timely protest of chargeback in the second benefit year.

Appeal No. 62,935-AT-58 (Affirmed by 6303-CA-58). There is
substantial compliance with the appeal requirements of Section
212.053 if a party acts on instructions of a Commission representative
and fails to file a timely appeal because of these instructions.
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General

LD 5.00 General.

Includes cases which discuss (1) the legislative intent to disqualify
workers, in specific situations, under the labor dispute provision rather
than under the voluntary leaving or misconduct disqualification
provision, (2) the effect to be given to definitions of a term such as
"labor dispute"” found in other laws, (3) general discussion of the
disqualification, its purposes, etc., and (4) points concerning the labor
dispute disqualification provision not covered by any specific line in the
labor dispute division.

Appeal No. 4032-CA-76. The collective bargaining agreement
between the employer and the union representing the claimants
expired. The claimants continued to work. Subsequently, the employer
made an offer which was rejected by the union and a lockout by the
employer resulted.

On August 19, 1976, the Waco Court of Civil Appeals held in a different
case that, where the cause of involuntary unemployment was an
employer lockout, such unemployment was not caused by the
"claimant's stoppage of work" and unemployment compensation
benefits were payable to claimants during the period of involuntary
unemployment. This decision was upheld by the Texas Supreme Court
in Brown v. Texas Employment Commission, 540 S.W. 2d 758
(Tex. Civ. App., 1976, err. ref., n.r.e.).
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LD 5.00(2)

HELD: In view of the decision in the Brown case, the Commission
concluded that the thirty-one claimants here involved were
involuntarily unemployed when the employer instituted lockout and
that the resulting claimants' unemployment was not caused by the
"claimant's stoppage of work." The Commission accordingly reversed
the decision of the Appeal Tribunal and awarded benefits without
disqualification to the claimants. The lockout by the employer which
caused the claimants unemployment was tantamount to a discharge
under the provisions of the Texas Unemployment Compensation Act.
Since the claimants were not guilty of any misconduct connected with
the work which caused their discharge, the claimants were not subject
to disqualification under Section 207.044 of the Act. (Also digested
under LD 125.10, 125.35, 420.10, 445.15 and 465.20. Cross-
referenced under LD 420.15.)
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LD At the Factory, Establishment, or Other Premises

LD 35.00 At the Factory Establishment, or Other
Premises.

LD 35.05 At the Factory Establishment, or Other
Premises: General.

Includes cases which contain (1) interpretation of terms "factory,"
"establishment," and "other premises," and in which the application of
the disqualification depends upon a finding that the dispute was
localized, with respect to the place of claimant's work and (2) points
relating to the terms "factory," "establishment," and "other premises"
not covered by the other sublines under line 35.

Appeal No. 2499-CA-75. The claimant was a member of a laborer’s
union local in Sherman, where he worked for the employer-contractor.
The claimant was hired in Sherman to help secure a job site there and
to help ship materials to Dallas where a labor dispute existed between
this employer and several Dallas-Fort Worth area construction trade
locals. The claimant was laid off and not re- called. His union local was
not a party to the dispute and no picket lines were established at the
Sherman site. HELD: No disqualification under Section 207.048. In
order for a Section 207.048 disqualification to be imposed there must
be a reasonably proximate causal connection between the claimant's
unemployment and a labor dispute at the premises where he was last
employed.
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Appeal Nos. 44,079-AT-67, 44,080-AT-67, 44,081-AT-67 &
44,086-AT-67 (Affirmed by 752-CA-67). The claimants'
unemployment was brought about by a shortage of parts at the plant
where they worked due to a strike at a supplying plant owned and
operated by the employer. Although the claimants belonged to the
same class and grade of workers as the strike members, the local and
international union of which claimants were members did not support
the striking members. HELD: The claimants did not fall within the
escape provisions of Section 207.048 because they belonged to the
same grade or class of workers of which, immediately prior to the
commencement of the labor dispute, there were members employed at
the premises where the dispute occurred, some of whom were
participating in or financing directly interested in the dispute. (Also
digested under LD 205.10.)
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LD Determination of Existence

LD 125.00 Determination Existence.

LD 125.05 Determination of Existence: General.

(1) interpretation of or limitations upon term "labor dispute,” (2)
violations of statute by employer, (3) general observations as to what
constitutes a labor dispute, strike, or lock-out, (4) comparison of
various strike situations, (5) points on determination of existence of
labor dispute not covered by any other subline under line 125, and (6)
points covered by three or more sublines.

Appeal No. 3308-CA-75. The claimants were pilots working for an
American employer overseas. Because of working conditions which
they felt were unsafe, they formed an association to attempt to
bargain collectively concerning the working conditions. The employer
refused to recognize the association or to bargain with it. The
claimants engaged in a "sick-out" and refused to report to work. The
employer terminated those employees who would not report to work
and immediately returned them to the United States. HELD: The
claimants had engaged in a stoppage of work because of a labor
dispute at the place they last worked. However, the employer took
actions clearly evidencing an intention to sever the employer-
employee relationship. No disqualification under Section 207.048
because of the employer's actions severing the employer- employee
relationship prior to the initial claim. (Cross-referenced under LD
125.15, 125.205 and 465.10.)

North East Texas Motor Lines, Inc. vs. Dickson, 219 S.W. 2d 795 (Tex.
Sup. Ct. 1949). In the absence of any knowledge by the employer of
the nature of any demand which any of its employees or the union
desired to make, and in the absence of any opportunity to negotiate,
there could be no dispute. (Also digested under LD 125.45.)
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LD 125.10 Determination of Existence: Closing of Plant or
Lock-Out.

Includes cases which define the term "lock-out," and those which consider
the actions of both the employer and the worker in determining whether
there is a lock-out or a strike.

Appeal No. 2066-CA-77. The claimant was a non-union member but had
acquired his job through the union, paid its dues, and received union scale
wages. His cessation of work resulted from the expiration of the collective
bargaining agreement. He reported for work and was advised by the
employer that, since union members were not working, he could not work
either. HELD: Because the claimant offered to work and was effectively
"locked out," no disqualification under 207.048 was in order. The
separation was likewise not disqualifying under Section 207.044.

Appeal No. 4032-CA-76. In Texas, a stoppage of work due to a "lock-
out" does not constitute "claimant's stoppage of work" and is not
disqualifying under Section 207.048 of the Texas Unemployment
Compensation Act. (For a more complete summary, see LD 5.00.)

LD 125.15 Determination of Existence: Continuance of
Employer-Employee Relationship.

Consideration of whether the employer-employee relationship has
continued, or of the decisiveness of this factor in determining the
existence of a labor dispute.

Appeal No. 4391-CA-50. Even though an employee may be out on strike
or unemployed because of a strike at the premises where he was last
employed, the employer-employee relationship which existed prior to the
strike is not severed by reason of such strike, but is, instead, merely
suspended for the duration of the strike. In the absence of a clear showing
on the part of the claimant that he intended to sever his relationship with
the employer and that the work which he seeks to establish as the L.E.U.
was work which he intended to continue regardless of the outcome or
duration of the strike or other labor dispute existing, the claimant is
subject to disqualification under Section 207.048 of the Act.
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Principle of law followed above reaffirmed in Appeal No. 63,109- AT-
58 (Affirmed by Appeal No. 6359-CA-58 under LD 205.20.)

Also see Appeal No. 3308-CA-75 under LD 125.05.

LD 125.20 Determination of Existence: Dispute Over
Conditions of Employment.

Discussion of the common problems or grievances which may constitute
the subject matter of the dispute between the employees and the
employer or between the employer and the union.

International Union of Operating Engineers vs. Cox, 219 S.W. 2d
787 (Tex. Sup. Ct. 1949). Controversies concerning wages, hours or
conditions or employment come within the term "labor dispute." (For a
more complete summary, see LD 445.20.)

Appeal No. 32,831-AT-50 (Affirmed by 4740-CA-50). The Nation
Labor Relations Act defines a "labor dispute" to include "any controversy
concerning terms, tenure or conditions of employment, or concerning
the association or representative of persons in negotiating, fixing,
maintaining, changing, and seeking to arrange terms or conditions or
employment regardless of whether disputants stand in the proximate
relation of employer and employee." (Also digested under LD 125.205
and LD 205.05.)

LD 125.202 Dispute Over Conditions of Employment:
Check-Off System.
Disputes involving the payment of union dues by means of a check-off
system.

Vernon's Ann. Civ. St. art. 5154e. In order to withhold union dues
from an employee's check, an employer in Texas must have written
authorization from the employee authorizing such retention.
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LD 125.203 Dispute Over Conditions of Employment:
Discharge and Reinstatement.

Protest against discharge of fellow employee and strike to gain his
reinstatement.

International Union of Operating Engineers vs. Cox, 219 S.W. 2d
787 (Tex. Sup. Ct. 1949). A protest against the discharge of fellow
employees was considered a "labor dispute." (For test, see LD 125.20).
The Court in this case was interpreting the definition of "labor dispute”
in the context of Article 5471(F) concerning a prohibition against
secondary boycotts.

Appeal Nos. 1363-CA-66 through 1367-CA-66. Layoff of the
claimants, because of lack of work, precipitated a labor dispute. The
claimants were laid off prior to commencement of the labor dispute and
their unemployment was not the result of the dispute.

LD 125.205 Dispute Over Conditions of Employment:
Safety Condition.

Protest over neglect by employer which might result in injury, or the
employee's insistence upon compliance with "safety" regulations.

Appeal No. 32,831-AT-50 (Affirmed by 4740-CA-50). A dispute
arose between the employer and its miners over safety conditions in a
salt mine after the employer refused to assign men to remove loose
lumps of salt from ceiling and walls. The Commission held that there
was a labor dispute between the employer and the miners but that the
claimants (all of whom were surface processing workers and not miners,
the miners having continued working as work was available), were
protected from disqualification by virtue of the escape clauses in
subsections (1) and (2) of Section 207.048 of the Act. (Also digested
under LD 125.20 and 205.05.)

Also see Appeal No. 3308-CA-75 under LD 125.05.
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LD 125.206 Dispute Over Conditions of Employment:
Transfer.

Refusal of, or protest against, transfer to other work: the employee's
unwillingness to make such a transfer.

Appeals No. 253-AT-67 (Affirmed by 1252-CA-67). The employer
became involved in a labor dispute with its taxicab drivers. The claimant
crossed the picket lines and performed his customary duties as a
dispatcher until no further work as a dispatcher was available due to the
decline in business brought about by the strike. Although the claimant was
offered, and refused, work as a driver, a position vacant due directly to
the strike, the claimant's unemployment was due to lack of work and not
to his stoppage of work because of a labor dispute. It was further held
that the driving position offered the claimant was not "suitable work"
within the meaning of Section 207.008 of the Act, since it was vacant due
directly to a labor dispute, and thus the claimant was not subject to the
denial of benefits for refusing such work. (Also digested under LD 315.00.)

LD 125.25 Determination of Existence: Judicial or
Administrative Proceedings.

Complaints lodged with nirb or other agency: suits in federal or other
courts, as evidence of an incident to disputes.

Appeal No. 73,386-AT-60 (Affirmed by 7256-CA-60). A complaint
was lodged with the NLRB charging the employer with refusal to bargain
with the union even though the union had been certified by the NLRB as
the exclusive bargaining agent. The refusal to bar- gain precipitated a
walkout by the employees. HELD: Section 207.048 of the Act was
applicable to the claimants. Furthermore, the employer's replacing the
claimants and sending them notice of termination during the dispute did
not effectively sever the employer-employee relationship since none of the
claimants, by an overt act, revealed that they had accepted the
employer's action as a discharge. (Also digested under LD 125.55 and
445.25.)
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LD 125.35 Determination of Existence: Lack of Contract.

Status of employer-employee relationship after expiration of contract;
refusal to sign new one; effect of working without contract; refusal to
work without contract.

Appeal No. 4032-CA-76. Where claimants offered to continue
working without a contract, but the employer instituted a "lock-out" of
the claimants, the stoppage was not considered to be "claimant's
stoppage of work" as that term is used in Section 5(d) of the Texas
Unemployment Compensation Act. No disqualification under Section
207.048 or 207.044 of the Act. (For a more complete summary, see
LD 5.00.)

Appeal Nos. 76,691-AT-61 through 76,693-AT-61 (Affirmed by
7537-CA-61). The expiration of a labor- management agreement
does not automatically sever the employer-employee relationship.
(Cross-referenced under LD 205.10.)

LD 125.40 Determination of Existence: Merits of the
Dispute.

Questions of jurisdiction under unemployment insurance laws to
determine merits of dispute.

Nelson vs. TEC, 290 S.W. 2d 708 (Tex. Ct. of Civ. Appeals, 1956, writ
refused). The merits of a labor dispute are immaterial to the
application of Section 207.048 of the Texas Unemployment
Compensation Act.

LD 125.45 Determination of Existence: Negotiation with
Employer.

Determination of whether negotiation is tantamount to a labor dispute;
refusal by employer or union to negotiate; layoff or walkouts during
negotiation; duration of negotiations as factors in deciding length of
unemployment or labor dispute.
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North East Texas Motor Lines, Inc. vs. Dickson, 219 S.W. 2d 795
(Tex. Sup. Ct. 1949). In the absence of any knowledge by the
employer of the nature of any demand which any of its employees or
the union desires to make, and in the absence of any opportunity to
negotiate, there could be no labor dispute. (Also digested under LD
125.05.)

LD 125.50 Determination of Existence: Sympathetic
Strike.

Determination of whether participation in, failure or refusal to work or
boycott because of, a labor dispute at another factory, establishment

or premises, constitutes a labor dispute at the factory, establishment,
or other premises at which the claimant is or was last employed.

Appeal No. 2725-CA-75. The claimant and other workers in his craft
walked off the job at midday due to a picket line established by
another union. They did not thereafter return to work or make an
unconditional offer to return to work. HELD: The claimant's
unemployment was due to a labor dispute at the premises where he
was last employed. Disqualified under 207.048.

LD 125.55 Determination of Existence: Union
Recognition.

Distinguished from "jurisdictional dispute" line in that only one union is
involved.

Appeal No. 73,386-AT-60 (Affirmed by 7256-CA-60). The claim-
ants participated in a strike after the employer refused to recognize
their union as the exclusive bargaining agent and failed to bargain with
the union in good faith, notwithstanding certification by the NLRB.
Section 207.048 of the Act was applicable even though the employer
had notified all claimants that they had been replaced. (For a more
complete summary on this issue, see LD 445.25; for text, see LD
125.25.)



Tex 10-01-96

Appeals Policy and Precedent Manual
LABOR DISPUTE

LD 125.60

LD 125.60 Determination of Existence: Violation of
Contract or Agreement.

Contract violation as reason for the concerted action of employees of
especial importance in those states having specific exemption from
disqualification for such violations. Also applies in cases where
employees go on strike in violation of the employer-union contract.

Appeal No. 119-CA-69. Claimants who leave their duty stations and
establish a picket line at the employer's premises, in violation of a no-
strike provision of a working agreement, and are discharged by the
employer for such action, are subject to disqualification under Section
207.044.
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LD Directly Interested In.

LD 130.00 Directly Interested In.

Includes cases which define or interpret this phrase, particularly in
considering relief from disqualification of nonstriking workers.

Appeal No. 9044-CA-62. The employer operated a stevedoring
company and primarily unloaded banana ships by obtaining all labor
through a union hiring hall. After the completion of unloading the last
ship on October 1, the union struck, and all subsequent ships were
diverted to other ports. The unemployment of union longshoremen
was not due to completion of unloading the last ship, but rather to the
strike and the attendant picket line, which was the effective cause of
the diversion of subsequent cargoes. Nonunion longshoremen who find
their work so consistently through the union connection were "directly
interested" in the disqualifying labor dispute as distinguished from
those who were not so attached to this union connection and whose
recent employment therein was by chance. Section 207.048 of the
Texas Unemployment Compensation Act was not applicable to
claimants who had other employment after their last employment for
this employer, or those whose last assignment for this employer was
more remote than two ships' arrivals. (Also digested under LD 420.15
and 465.25.)

Appeal Nos. 76,691-AT-61 through 76,693-AT-61. (Affirmed by
7537-CA-61). Claimants are directly interested in a labor dispute
even though they are not union members as long as they are regular
employees and stand to receive the benefit of any increase in wages or
improved conditions won by the union. (Also digested under LD 125.35
and cross-referenced under LD 205.10.)
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LD Employment Subsequent to Dispute or Stoppage or
Work

LD 175.00 Employment Subsequent to Dispute or
Stoppage or Work.

Permanency of employment obtained during the course of a dispute or
work stoppage and the effect of such employment upon
disqualification; those which consider whether new employment
terminates a worker's employment relationship with the "struck"
employer; and cases which discuss the significance of the worker's
intention to remain at work obtained during the course of the strike at
his former establishment.

Appeal No. 85-05701-10-051485. Citing its holding in Appeal No.
5881-AT-69 (Affirmed by 652-CA-69) (see below), the Commission
held that where intervening employment following the inception of a
labor dispute either (1) significant in duration or (2) substantially
greater in duration than the period of employment with the employer
engaged in the labor dispute, such intervening employment is not so
casual or temporary as to warrant application of Section 207.048 of
the Act to the claimant. Therefore, the claimant's initial claim, naming
the intervening employment as the "last work," should not be
disallowed under Section 208.002 of the Act. (Also digested under MS
600.20.)

Appeal No. 836-CA-EB-76. The claimant failed to return to his pre-
strike employment after the strike ended, even though such work was
available, because he was then working on a new job. HELD:
Disqualified under Section 207.045 of the Act for voluntarily leaving
his last work.
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Appeal No. 623-CA-76. The claimant last worked for a contractor in
Dallas. His union went on strike, but the claimant did not directly
participate in the strike. He moved to another area and gained other
employment from which he was separated by a reduction in force. That
separation and the claimant's filing of his initial claim occurred prior to the
settlement of the strike. HELD: Disqualified under Section 207.048 of the
Act but the disqualification was terminated as of the date of the strike
settlement. The claimant's unemployment was due to his stoppage of work
because of a labor dispute. The fact of relocation and employment alone
was not sufficient to terminate the disqualification.

Appeal No. 5881-AT-69 (Affirmed by 652-CA-69). Casual intervening
employment of a temporary nature does not sever the employer-employee
relationship while a claimant is out on strike. A claimant must name the
employer he is on strike against as his last employer prior to the initial
claim, as he has not been separated from that employer.
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LD Evidence

LD 190.00 Evidence.

LD 190.10 Evidence: Burden of Proof and Presumptions.

Applies to discussions of which party has burden of proof, or of legal
adequacy of particular evidence to overcome presumptions relating to
application of the labor dispute provision.

Martinez v. TEC, Cause No 5857 (Tex. Civ. Appeals at El Paso, 1967)
(Not reported). Where there was evidence to show that claimants were
participating or directly interested in a labor dispute by failing or
refusing to cross a picket line and refusing, during the continuance of
the labor dispute, to accept and perform their available and customary
work at the plant, the burden was on the claimants to establish that
they were not disqualified for benefits. (Also digested under LD
205.20.)
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LD Financing and Participating

LD 205.00 Financing and Participating.
LD 205.05 Financing and Participating: General.

Includes cases which discuss (1) financing and participation, especially
in considering relief from disqualification of nonstriking workers, (2)
points on financing and participation not covered by other sublines
under line 205, and (3) points covered by three or more sublines.

Appeal No. 32,831-AT-50 (Affirmed by 4740-CA-50). Claimants
had no controversy with the employer, took no part in the controversy,
could not expect to receive any benefit from the outcome of the
dispute, worked on all occasions when work was made available to
them, in no way assisted the cause of the disputing employees, and
offered no financial aid, either individually or through the union.

HELD: The claimants were not participating in, financing, or directly
interested in the dispute which caused the stoppage. (Also digested
under LD 125.20 and LD 125.205.)

LD 205.10 Financing and Participating: Affiliation with
Organization.

Discussion of membership or non-membership in striking union as
factor in participation, particularly in considering relief from
disqualification of nonstriking workers.

Appeal Nos 44,079-AT-67, 44080-AT-67, 44,081-AT-67, and
44,086-AT-67 (Affirmed by 752-CA-67). Since claimants belonged
to the same International Union as the individuals engaged in the labor
dispute, the disqualification of the claimants under the labor dispute
provision could not be removed as provided in subsection
207.048(b)(2) of the Texas Unemployment Compensation Act. (Also
digested under LD 35.05.)

Also see Appeal Nos. 76,691 through 76,693-AT-61 (Affirmed by
7537-CA-61) under LD 125.35 and 130.00.
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LD 205.15 Financing and Participating: Payment of
Union Dues.

Discussion of whether payment of union dues constitutes participation
in, or financing of, labor dispute, particularly in application of relief
from disqualification clause.

Appeal Nos. 89,056-AT-62 through 89,060-AT-62. Claimants'
payment of union dues, a part of which is used to finance a strike, is
considered to be financing of a labor dispute and thereby subjects
claimants to disqualification under 207.048 of the Act.

LD 205.20 Financing and Participating: Picketing or
Refusal to Pass Picket Line.

Involves questions of picketing, or refusal or inability to pass picket
line and reasons for such inability and refusal. Used especially in
application of relief from disqualification clause.

Appeal No. 2725-CA-75. A claimant who left the job at midday
because of a picket line established by a different craft union and who
did not subsequently attempt to return or make an unconditional offer
to return to work by crossing the picket line, was held subject to
disqualification under 207.048 of the Act.

Martinez v. TEC, Cause No. 5857 (Tex. Civ. Appeals at El Paso, 1967)
(Not reported). Claimants are subject to disqualification under Section
207.048 for refusing during the continuance of a labor dispute to
accept and perform their available and customary work at the struck
plant. (Also digested under LD 190.10.)

Appeal Nos. 63,244-AT-58, and 63,248-AT-58 (Affirmed by
6389- CA-58 and 6390-CA-58). Claimants who would have been
required to cross a picket line established by another union against
another employer at the premises where the claimants' work was
located and who refused to cross such picket line are considered to
have been participating and interested in a labor dispute.
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Appeal No. 63,109-AT-58 (Affirmed by 6359-CA-58). The
claimants' unemployment was found to be due to their stoppage of
work because of a labor dispute at the premises where they last
worked. The claimants returned to the job site during the dispute at
the request of the employer to perform a short period of clean-up work
to preserve employer's property. HELD: The claimants were subject to
disqualification under 207.048. Their crossing of the picket lines was
with the knowledge and consent of their union and did not alter the
fact that they were honoring the picket line. (Also digested under LD
220.25 and cross-referenced under LD 125.15.)
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LD Grade or Class of Worker

LD 220.00 Grade or Class of Worker.

LD 220.15 Grade or Class of Worker: Membership or
Non-membership in Union.

Discussion of status of nonunion members, membership in different
union or type of union, in relation to "grade or class." applies
especially in consideration of relief from disqualification clause.

Appeal No. 2919-CA-75. The claimants, electricians who were
members of the International Brotherhood of Electrical Workers
(IBEW), worked for an electrical contractor with whom their union had
an existing collective bargaining agreement. However, the general
contractor at the construction site where the claimants worked
instituted a lockout at the site directed against other construction
unions. Other IBEW members who were employed by the claimants'
employer continued working at other sites not subject to the lockout.
At all times, the claimants made themselves available for
reassignment to other work sites or for work at the secured site. The
claimants' union was not a party to the dispute and there was no
demonstrated refusal to cross a picket line. HELD: The claimants were
not themselves, nor were they members of a grade or class of workers
which was, participating in or financing or directly interested in the
dispute. Accordingly, by virtue of paragraphs (1) and (2) of
207.048(b) - (f) of the Act, the claimants were not subject to
disqualification under the general provision of Section 207.048(a).
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LD 220.25 Grade or Class of Worker: Performance of
Work.

Determination of "grade or class" upon basis of type or work
performed. Used especially in considering relief from disqualification of
nonstriking workers.

Appeal No. 63,109-AT-58 (Affirmed by 6359-CA-58). Claimant
had a supervisory, non-manual classification and was not a member of
a grade or class of workers, many of whom were participating in the
strike. He continued crossing a picket line until laid off due to lack of
work. Consequently, his disqualification under 207.048 of the Act was
reserved. (Also digested under LD 205.20 and cross-referenced under
LD 125.15.)
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LD In Active Progress

LD 245.00 In Active Process.

Includes cases which determine (1) period in which an existing labor
dispute is in active progress, or (2) what constitutes "active progress".

Appeal No. 9581-CA-63. The testimony of the employer and the
statement of a union official established that the labor dispute was still
in progress even though the picket lines were removed, and the
striking employees replaced. (Also digested under LD 445.05.)
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LD New Work

LD 315.00 New Work.

This line is used in cases which consider whether work for a struck
employer would be "new work" for a claimant, under the provisions of
the unemployment insurance law of the state which corresponds to
section 3304(a)(5) of social security act (formerly section 1603(a)(5))
of the internal revenue code, for the purpose of determining whether
the application of the labor dispute disqualification provision to that
individual would conflict with the requirements of the labor standard.

Appeal No. 7362-AT-68 (Affirmed by 853-CA-68). A claimant who
was laid off prior to the beginning of a strike is not subject to a
disqualification under Section 207.008 for failing to accept an offer of
"new work" in a position which was vacant because of the strike.

Appeal No. 253-AT-67 (Affirmed by 1252-CA-67). Claimant's
refusal to accept a transfer to a position vacant because of a labor
dispute after claimant's regular work became unavailable by virtue of
such dispute is considered a refusal of "new work" and claimant is not
subject to a disqualification as provided in 207.008 of the Act. (Also
digested under LD 125.206.)

Also see Unemployment Insurance Program Letter No. 9-84 under VL
315.00.
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LD Period of Disqualification

LD 350.00 Period of Disqualification.
LD 350.05 Period of Disqualification: General.

Includes cases which discuss (1) the imposition of disqualification during
a period of ineligibility, (2) an additional disqualification for second
leaving in same labor dispute, and (3) points concerning period of
disqualification not covered by other sublines under line 350.

Appeal No. 3605-CA-75. When the claimant's union signed a con-
tract with the employer and the claimant indicated a willingness to
return to his customary work with the employer, but was told that since
other unions were not working the employer did not have any work for
the claimant, his unemployment ceased to be due to a stoppage of work
because of a labor dispute. Accordingly, the claimant's labor dispute
disqualification was terminated as of the date the claimant's union
signed its contract with the employer. (Also digested under LD 420.20
and 445.10.)

Appeal No. 74,364-AT-60 (Affirmed by 7336-CA-60). Claimants
who do not attempt to return to work after a strike is over are subject
to disqualification under 207.045 of the Act. Those claimants who seek
re-employment immediately after the end of a strike and are not hired
because they have been replaced are not disqualified under Section
207.044 of the Act. (Also digested under LD 350.55 and 445.10.)

LD 350.55 Period of Disqualification: Termination of.

Effect of factors evidencing end of disqualification, such as return to
work; abandonment of business by employer; concurrence of stoppage
and labor dispute as affecting return to normal operation.

Appeal No. 3557-VS-76. The Commission followed the principle of the
Kraft case by stating that when a worker makes an unconditional offer
to go to work and employment is refused, his unemployment is no
longer due to a labor dispute. The Kraft case, Kraft, et al v. TEC, et al,
418 S.W. 2d 482 (Tex. Sup. Ct., 1967), is digested under LD 465.05.
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Appeal No 74,364-AT-60 (Affirmed by 7336-CA-60). When the
claimants agreed to remove the pickets and to abandon the strike, the
labor dispute ceased to exist, despite the fact that the union did not
notify the employer of such abandonment. No negotiations were
pending, no demands were being made, and no pickets were in
existence. The disqualification under Section 207.048 of the Act
ceased to be applicable. (Also digested under LD 350.05 and LD
445.10.)

Appeal No. 63,253-AT-58 (Affirmed by 6421-CA-58). During the
strike, the employer notified all employees that, due to conditions
beyond their control, all employees were being terminated as of
August 12. Since the employer had no further work for the claim- ants
and would have none at the termination of the strike, the claimant's
disqualification under Section 207.048 of the Act was removed
effective August 12.
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LD Stoppage of Work

LD 420.00 Stoppage of Work.

LD 420.10 Stoppage of Work: Determination of
Existence of.

Includes case which (1) define "stoppage of work," (2) determine
degree of curtailment of operations necessary to constitute stoppage
of work, and (3) discuss purpose of disqualification only during
stoppage of work.

Appeal No. 4032-CA-76. A "stoppage of work," in order to be dis-
qualifying under Section 207.048 of the Act, must be a "claimant's
stoppage of work." Involuntary unemployment due to an employer
"lock-out" is not due to a "claimant's stoppage of work." (For a more
complete summary, see Code LD 5.00.)

LD 420.15 Stoppage of Work: Existing Because of Labor
Dispute.
Discussion of all the probable causes of stoppage of work, including a
labor dispute. Duration of stoppage of work determined; point at which

stoppage of work ceases to be due to labor dispute; causal relationship
between stoppage of work

See Appeal No. 4032-CA-76, under LD 5.00.
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Appeal No. 9044-CA-62. The employer operated a stevedoring
company and primarily unloaded banana ships by obtaining all labor
through a union hiring hall. After the completion of unloading the last
ship on October 1, the union struck, and all subsequent ships were
diverted to other ports. The unemployment of union longshoremen
was not due to completion of unloading the last ship, but rather to the
strike and attendant picket line, which was the effective cause of the
diversion of subsequent cargoes. Non-union longshoremen who find
their work so consistently through the union connection were "directly
interested" in the disqualifying labor dispute as distinguished from
those who were not so attached to this union connection and whose
recent employment therein was by chance. Section 207.048 of the Act
was not applicable to claimants who had other employment after their
last employment for this employer or those whose last assignment for
this employer was more remote than two ships' arrivals. (Also digested
under LD 130.00 and LD 465.25.)

LD 420.20 Stoppage of Work: Termination of.

Determination of factors ending stoppage of work.

Appeal No. 3605-CA-75. When the claimant's union signed a con-
tract with the employer and the claimant indicated a willingness to
return to his customary work with the employer, but was told that
since other unions were not working the employer did not have any
work for the claimant, his unemployment ceased to be due to a
stoppage of work because of a labor dispute. Accordingly, the
claimant's labor dispute disqualification was terminated as of the date
the claimant's union signed its contract with the employer. (Also
digested under LD 350.05 and LD 445.10.)
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LD Termination of Labor Dispute

LD 445.00 Termination of Labor Dispute.
LD 445.05 Termination of Labor Dispute: General

Includes cases which discuss (1) factors evidencing termination of
labor dispute not covered by other sublines under line 445, (2) points
covered by three or more sublines.

Appeal No. 9581-CA-63. The testimony of the employer and the
statement of a union official established that the labor dispute was still
in progress even though the picket lines were removed, and the
striking employees replaced. (Also digested under LD 245.00.)

LD 445.10 Termination of Labor Dispute: Agreement of
Arbitration.

Determination of whether (1) strike is ended by agreement, temporary
or otherwise, (2) arbitration or agreement to arbitrate, (3) return to
work in accordance with agreement, (4) acceptance of employer's
terms by strikers, or (5) abandonment of picketing.

Appeal No. 3605-CA-75. When the claimant's union signed a con-
tract with his employer and the claimant indicated his willingness to
return to his customary work with the employer, his unemployment
ceased to be due to his stoppage of work because of a labor dispute at
the premises where he last worked. (Also digested under LD 350.05
and 420.20.)

Appeal No. 74,364-AT-60 (Affirmed by 7336-CA-60). When the
claimants agreed to remove the pickets and to abandon the strike, the
labor dispute ceased to exist, despite the fact that the union did not
notify the employer of such abandonment. At that time no negotiations
were pending, no demands were being made and no pickets were in
existence. (Also digested under LD 350.05 and LD 350.55.)




Tex 10-01-96

Appeals Policy and Precedent Manual
LABOR DISPUTE

LD 445.15 - 445.20

LD 445.15 Termination of Labor Dispute: Closing of Plant
or Department.

Effect of closing of plant or department by the employer upon
existence of labor dispute and its termination.

Appeal No. 4032-CA-76. In Texas, a "lock-out" by an employer does
not fall within the language of Section 207.048 providing that a
disqualification will be applicable for "claimant's stoppage of work"
because of a labor dispute in existence at premises where claimant last
worked. (For a more complete summary, see LD 5.00.)

LD 445.20 Termination of Labor Dispute: Discharge or
Replacement of Workers.

Effect of discharge or replacement of workers on existence of labor
dispute and its termination.

Appeal No. 73,386-AT-60 (Affirmed by 7256-CA-60). A purported
discharge of an individual after a strike begins is not in fact a
severance of the employment relationship, unless the employee so
discharged by some overt act reveals that he accepted the employer's
action as a discharge. (For a more complete summary, see LD 445.25;
also digested under LD 125.25.)

International Union of Operating Engineers V. Cox, 219 S.W. 2d
787 (Tex. Sup. Ct., 1949). A laborer on strike has not abandoned his
employment; he has only ceased from his labor. Nor has his status
changed when he is discharged because of his expressed
dissatisfaction over wages, hours, or working conditions. To hold that a
laborer ceases to be an employee when he strikes in protest of
working conditions, or when he is discharged for union activities,
would place in the hands of the employer complete control over labor
controversies and would prevent a "labor dispute" from ever arising
against his will. (Also digested under LD 125.20.)
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Appeal Nos. 64,234-AT-68 and 64,235-AT-58 (Affirmed by 6503
and 6504-CA-59). The claimants went on strike on September 16th.
While they were on strike, the employer hired replacements for them.
On October 27th, the claimants removed their picket lines and sent the
employer a certified letter conveying their unconditional offer to return
to work. The employer had no job openings and refused to reemploy
the claimants. HELD: The labor dispute ended on the date of the
claimants' unconditional offer to return. Since the employer-employee
relationship continued during the dispute and since the dispute ended
on October 27th, the claimants' Section 207.048 disqualification was
removed as of October 27. Since the claimants were separated by
being replaced, no disqualification under 207.044 of the Act was
applicable.

Appeal No. 63,253-AT-58 (Affirmed by 6421-CA-58). Where
employer notified claimants that no further work was available and
none would be at the termination of the strike, the employer-
employee relationship was severed, and no further disqualification was
applicable under Section 207.048 of the Act. (Also digested under LD
350.55.)

LD 445.25 Termination of Labor Dispute: National Labor
Relations Board Proceedings or Order.

Effect of (1) niIrb stipulations or order on termination of labor dispute,
(2) certification by nlrb of bargaining agency, (3) election under nlrb
auspices, or (4) refusal to accede to nlrb orders on labor dispute's
termination.

Appeal No. 73,386-AT-60 (Affirmed by 7256-CA-60). The
claimants were members of a union on strike. The employer hired
replacements for most of the strikers. The NLRB effected a com-
promise agreement whereby the employer agreed to reinstate all
strikers upon their application even if it required terminating their
replacements. The striking workers argued that the notice of
replacement constituted a discharge and Section 207.048 should not
be applicable thereafter.
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HELD: Since, subsequent to the issuance of the letter of termination,
none of the claimants by any overt act manifested any intent to accept
such letter as an effective termination of employment, the letter of
termination did not sever the employer-employee relationship and
does not justify closing the claimant's Section 207.048 disqualification
as of the date of its issuance. As to the compromise settlement, those
claimants who did not apply for reinstatement under the settlement
continued to be unemployed as a result of the labor dispute. (Also
digested under LD 125.25 and LD 125.55.)
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LD Unemployment Due to a Labor Dispute or Stoppage of
Work

LD 465.00 Unemployment Due to a Labor Dispute or
Stoppage of Work.

LD 465.05 Unemployment Due to a Labor Dispute or
Stoppage of Work: General.

Includes cases which involve (1) status of claimant's leaving work for
reasons other than labor dispute, (2) unemployment due to temporary
termination of a union contract, (3) unemployment subsequent to
termination of dispute (4) discussion of phrase "directly due to labor
dispute," (5) any presumption of cause of the worker's unemployment
during a stoppage of work at the plant, (6) points relating to whether
claimant's unemployment is due to labor dispute or stoppage of work
not covered by any other subline under line 456, and (7) points
covered by three or more sublines.

Appeal No. 623-CA-76. During a strike, the claimant moved to
another city and secured other work from which he was subsequently
laid off due to a reduction in force. At that time, the strike was still in
progress. HELD: Although the claimant relocated to another area and
found interim employment from which he was laid off, this was held
insufficient to terminate the disqualification under Section 207.048.
The latter was terminated as of the date the strike was subsequently
settled.
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Kraft vs. TEC, et al, 418 S.W. 2d. 482, (Tex. Sup. Ct., 1967). It was
recognized as a practical matter that the strike had failed to gain the
objective sought by the striking workers and the union granted
permission to its members to cross that picket line and unconditionally
agree to resume labor for the company. Claimants voluntarily crossed
the union picket lines and made an unconditional offer to go to work
for the employer. Employment was denied by the company on the
ground that there were no jobs open as all available positions which
could be held by claimants had been filled by re-employed persons or
new personnel hired since the commencement of the strike. In the
present case, as in Hodson (below), the basic disqualification no longer
existed after claimants were refused work because no jobs were
available, and there is no necessity to resort to the exceptions or
escape clauses set forth in Section 207.048. (Cross-referenced under
LD 350.55.)

TEC v. Hodson, 346 S.W. 2d 665 (Tex. Civ. Appeals, Waco 1961, writ
refused, n.r.e.). Although claimant originally became unemployed as a
result of his stoppage of work because of a labor dispute at the factory
at which he was last employed, a new cause of involuntary
unemployment had displaced the original disqualifying cause when
claimant crossed his own picket line during the strike and was refused
employment because there was no work available due to his job
having been filled by another. Claimant's unemployment was due to a
lack of work for him.

LD 465.10 Unemployment Due to Labor Dispute or
Stoppage of Work: Discharge or Resignation.

Discussion of effect of (1) discharge of worker during or subsequent to
labor dispute, (2) resignation, (3) removal of striker's name from
those entitled to insurance under company plan, (4) any break in
employer-employee relationship, (5) replacement of strikers, (6) letter
of discharge when not acted upon by worker and employer, or when
accepted as evidence or discharge, or (7) discharge and subsequent
picketing.
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See Appeal No. 3308-CA-75 under LD 125.05.

Appeal Nos. 4092-AT-68 through 4101-AT-68 (Affirmed by 528-
CA-68 through 534-CA-68). Upon the termination of the strike the
claimants reapplied for their jobs and were told that they had been
replaced. Thereafter, they filed their initial claims for benefits. Claims
were approved without disqualification under Section 207.048 or
207.044 and the employer's account was charged.

Appeal No. 594-CA-72. Even though the employer notified the
claimant she had been terminated during the strike, the employer-
employee relationship continued during the period of the strike. Upon
termination of the strike, the claimant reapplied for work but was not
permitted to work. HELD: The claimant was effectively discharged
when she reapplied for work following termination of the strike but
was not returned to work and no disqualification under Section
207.044.

Appeal No. 8347-CA-62. The claimant last worked as a union
plasterer at that employer's job site. He reported for work and was
instructed that the job had been shut down because of a work
stoppage by other crafts. No picket lines were established at the time.
The Appeal Tribunal decision disqualifying the claimant under Section
207.048 turned on his answer to a hypothetical question as to whether
he would have crossed a picket line. HELD: The claimant's answer to a
hypothetical question cannot alter the fact that he was laid off because
of lack of work for him. No disqualification under Section 207.048.

LD 465.20 Unemployment Due to Labor Dispute or
Stoppage of Work: Prevented from Working.

Discussion of (1) pressures exerted on nonparticipating claimants,
such as strong picket lines, fear of injury, (2) failure to observe union
rules, or (3) prevention of entrance by employer, who may lock gates
in anticipation of, or at outbreak of, strike.



Tex 10-01-96

Appeals Policy and Precedent Manual
LABOR DISPUTE

LD 465.20(2) - 470.05

Appeal No. 4032-CA-76. In Texas, a stoppage of work due to a
"lock-out" does not constitute "claimant's stoppage of work" and is not
disqualifying under Section 207.048 of the Act. (For a more complete
summary, see LD 5.00.)

LD 465.25 Unemployment Due to Labor Dispute or
Stoppage of Work: Temporary, Extra, or
Seasonal Work.

Problems as to intermittent workers, temporary, extra, and seasonal
workers, whose unemployment may or may not be due to existence of
labor dispute, particularly when they are scheduled to work or would
normally be expected to work at the time the labor dispute begins or
while it remains in existence.

Appeal No. 9044-CA-62. Regarding nonunion longshoremen
claimants, a distinction must be made between those who find work so
consistently through this union connection that they must be held to
be "directly interested" in the disqualifying labor dispute, on the one
hand; and, on the other hand, those who are not so attached to this
union connection and whose recent employment therein was by
chance. The Commission held not disqualified those claimants who had
other employment after their last employment for employer, and those
whose last employment for employer was more remote than two ship
arrivals. (Also digested under LD 130.00 and LD 420.15.)

LD 470.00 Unemployment Prior to Labor Dispute or
Stoppage of Work.

LD 470.05 Unemployment Prior to Labor Dispute or
Stoppage or Work: General.

Includes cases which discuss (1) effect of losing work or failure to be
reinstated prior to labor dispute, (2) points concerning unemployment
prior to labor dispute or stoppage of work covered by three or more
sublines under line 470, and (3) points not covered by any other
subline.
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Appeal No. 2760-CA-75. The claimant was a member of the
laborer's union and normally obtained work by calling in each day for
assignment. Several days prior to the beginning of a strike by other
unions, the claimant was informed by the employer that there was no
further work. He consistently called in and occasionally was offered
work. When offered work assignments he accepted them. HELD:
Claimant was separated because of lack of work. No dis- qualification
under Section 207.048 or 207. (Cross-referenced under 470.20.)

LD 470.15 Unemployment Prior to Labor Dispute or
Stoppage of Work: Discharge or Resignation.

Involves (1) status of claimant discharged orally or by letter before
labor dispute or for whose discharge the other workers go out on
strike, (2) discussion of what constitutes a discharge status of claimant
for whose discharge the other workers go out on strike, (3) effect of
voluntary leaving or resignation prior to labor dispute, (4) intention as
a factor in determining whether employer-employee relationship was
severed, or (5) resignation because of impending strike.

Appeal Nos. 2518-CA-75 and 2520-CA-75. The claimants were
pipefitters who were originally hired to work a job scheduled for
Wednesday, Thursday, and Friday. The claimants worked the first two
days and then were requested to take Friday off due to the fact that
the equipment necessary for the job had not arrived at the site. They
were requested to return Saturday to complete the work and they
would have received double time wages for Saturday. The claimants
refused to work on Saturday and were fired for failing to report on
Saturday. A labor dispute ensued with the union contract expiration
several days later. HELD: The claimants were separated prior to the
beginning of the labor dispute; thus, Section 207.048 was not
applicable. Since the Commission held that the employer's request
that they work on Saturday was reasonable, the claimants were
disqualified under 207.044.



Tex 10-01-96

Appeals Policy and Precedent Manual
LABOR DISPUTE

LD 470.15(2)

Appeal No. 358-CA-74. The claimant's unemployment was caused by
a discharge prior to the beginning of a labor dispute. After the
inception of the labor dispute, the claimant secured other employment.
Later, he was offered reinstatement by the earlier employer but
declined the offer. Still later, he was laid off by his more recent
employer due to lack of work. Subsequently, the claimant filed his
initial claim, naming the more recent employer as his last work. HELD:
Since the claimant was discharged prior to the inception of the labor
dispute and since he did not accept re-employment by the employer
involved in the labor dispute, he named his correct last employer on
his initial claim.

Appeal Nos. 1363-CA-66 through 1367-CA-66. The claimants'
layoff because of lack of work precipitated a labor dispute. HELD: The
claimants were not subject to disqualification under Section 207.048 of

the Act as they were laid off prior to the dispute. (Also digested under
LD 125.203.)
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LD 470.20 Unemployment Prior to Labor Dispute or
Stoppage of Work: Lack of Work.

Consideration of (1) various causes of lack of work, whether due to
labor dispute, customary slack season, or lack of orders, or (2)
problem of workers in nonstriking departments being thrown out of
work because of walkout in other departments.

See Appeal No. 2760-CA-75 under LD 470.05.

LD 470.25 Unemployment Prior to Labor Dispute or
Stoppage of Work: Temporary, Extra, or
Seasonal Work.

Same type of cases as under "temporary, extra, or seasonal work" line
under 465, with specific application to period prior to dispute.

Appeal No. 133-CA-69. The claimant, a nonunion longshoreman,
completed the job on which he was working immediately before the
commencement of a labor dispute at the premises where he was last
employed. Although he belonged to a grade or class of workers some
members of which were participating in or financing or directly
interested in the dispute, the claimant was not subject to
disqualification under Section 207.048 of the Act as it was held that his
unemployment was due to completion of the job rather than to the
labor dispute because (1) his earning were derived for the most part
from employers not involved in the labor dispute, and (2) he had
worked only occasionally with the employers so involved.

Appeal No. 9044-CA-62. The claimants, who were not members of
the longshoreman's union and whose employment with the employer
prior to the strike was by chance, were not subject to dis- qualification
under the labor dispute provision. (Also digested under LD 130.00,
420.15 and 465.25.)
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Receipt of Other Payments: Railroad
Retirement Benefits
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MS 375.55 Receipt of Other Payments: Worker’s
Compensation.

MS Seasonal Employment
MS 410.00 Seasonal Employment.
MS 410.10 Seasonal Employment: Farm and Ranch Labor.
MS When Employment Begins
MS 500.00 When Employment Begins
MS When Separation Occurs
MS 510.00 When Separation Occurs
MS Incorrect Last Employing Unit on Initial Claim
MS 600.00 Incorrect Last Employing Unit on Initial Claim.

MS 600.05 Incorrect Last Employing Unit on Initial Claim:
General.

MS 600.10 Incorrect Last Employing Unit on Initial Claim:
Self-Employment.

MS 600.15 Incorrect Last Employing Unit on Initial Claim:
Last Work.

MS 600.20 Incorrect Last Employing Unit on Initial Claim:
Labor Dispute.

MS Qualifying Wages on Initial Claim

MS 610.00 Qualifying Wages on Initial Claim.
MS What Constitutes Wages

MS 620.00 What Constitutes Wages.
MS What Constitutes Employment

MS 630.00 What Constitutes Employment.
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MS 5.00

MS General

MS 5.00 General.

Includes cases which contain points not covered by any other line in
the miscellaneous division or by any other division of the code.

Appeal No. 89-03198-10-032089. The Appeal Tribunal had
modified the original claim determination to apply the child support
deduction provision of Section 207.093 of the Act from the date of the
claimant's initial claim. HELD: The Commission interpreted Section
207.093 as requiring that the withholding provision be applied only
prospectively from the date notice of the claimant's child support
obligation is properly served upon the Commission, not the date of the
claimant's initial claim.
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MS 30.00

MS Good Cause to Reopen Under Commission Rule

MS 30.00 Good Cause to Reopen Under Commission Rule
16

Includes cases which discuss good cause for reopening under
commission rule 16(5)(b), 40 tac § 815.16(5)(b).

Case No. 504981. The claimant was unable to participate in the first
Appeal Tribunal because, after calling in as instructed in the 30
minutes before the hearing began, the Hearing Officer was unable to
get through when returning the call. The claimant had called from a
phone at a friend’s house and, unknown to the claimant, the phone he
was calling from had a call block feature that prevented it from
receiving unidentified incoming calls. The Commission finds this
constitutes good cause for nonappearance because the claimant made
a good faith effort to participate.

Case No. 377319. The claimant did not participate in an appeal
hearing because it was the second day of her new job and she did not
feel she should ask her employer for time off. The claimant pre-
advised the Hearing Officer of her inability to participate in the
hearing. HELD: The claimant established good cause for her failure to
participate in the previous appeal hearing. Although the claimant did
not ask her new employer for time off to participate in the hearing, we
find that it was not unreasonable that the claimant was unwilling to
risk any adverse consequences to her job of two days by asking for
time off to participate in the hearing. Under these circumstances,
where the claimant has only been working in a new job for a short
period of time, the claimant has established good cause for her
nonappearance within the meaning of Commission Rule 16, 40 TAC
Section 815.16.
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Case No. 201718. The employer selected its office manager to be its
primary representative for the Appeal Tribunal hearing. The office
manager did not have firsthand knowledge of the issues to be discussed
at the Appeal Tribunal hearing. The employer did not appear at the
hearing when a medical emergency of the office manager’s husband
prevented her participation in the hearing. HELD: A party is entitled to be
represented by an individual of its own choosing, regardless of whether
that individual has firsthand knowledge of the issues to be discussed at
the hearing. Since the chosen representative for the employer in this case
was unavailable due to an unforeseen medical emergency of a family
member, the Commission concluded that the employer had established
good cause for its failure to appear at the first hearing. Accordingly, the
employer’s petition for a new hearing was granted.

Case No. 109882. The claimant failed to appear for a hearing in this
case because of the unavailability of her legal counsel. The claimant had
retained an attorney, forwarded her documentation to the attorney, and
intended to appear and have her attorney with her. Two days prior to the
hearing, the attorney learned that he had a job interview. The interview
conflicted with the hearing and could not be rescheduled. The claimant
contacted the hearing officer on the day before the hearing. She was
advised that if she were to appear for the hearing, she would be unable to
petition for a new hearing. HELD: The Commission concluded that parties
have the right to be represented by counsel. When a party has secured
counsel, and counsel is unavailable for the hearing, the Commission will
carefully examine the reason for counsel’s unavailability in determining
whether unavailability of counsel constitutes good cause for not appearing
under the specific circumstances. In this case, the claimant had secured
an attorney who was unavailable due to an important appointment, which
could not be rescheduled. The claimant notified the hearing officer prior
to the date of the hearing and was advised the hearing could not be
postponed but the possibility of a new hearing was available to her.
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If the claimant had gone forth with the scheduled hearing, she would
have done so unrepresented and without the documentation that was
relied on in the hearing. Given these circumstances, the Commission
concluded that the claimant had shown good cause for her failure to
appear at the hearing. Accordingly, the claimant’s petition for a new
hearing was granted.

Appeal No. 96-005851-10GC-051396. The Appeal Tribunal’s hearing
notice advised the parties of the 9:15 a.m. hearing and of their obligation
to call in for the hearing during the 30-minute period of time prior to the
hearing. The claimant called at 9:19 a.m. and was not permitted to
participate in the hearing. HELD: The claimant did not telephone in for
the hearing in a timely manner as instructed by the hearing notice nor did
he establish by credible and persuasive evidence that he was prevented
from doing so by circumstances beyond his control. Accordingly, the
claimant did not have good cause for his nonappearance within the
meaning of Commission Rule 16(5)(B), 40 TAC § 815.16.

Appeal No. 94-010532-10*-071294. The claimant-appellant did not
appear at the first Appeal Tribunal hearing and received a decision
affirming her disqualification. She filed a timely petition to reopen under
Commission Rule 16(5)(B), alleging that she did not receive the written
notice for the first Appeal Tribunal hearing. HELD: The claimant's
uncontradicted testimony that she did not receive the hearing notice,
taken in conjunction with her status as appellant and timely filing of her
request to reopen wherein she alleged nonreceipt of the hearing notice,
elevates her testimony to the level of "credible and persuasive" required
by Commission Rule 32(b), 40 TAC § 815.32(b), and is sufficient to rebut
the presumption of receipt. Accordingly, the claimant had good cause for
her nonappearance within the meaning of Commission Rule 16(5)(B), 40
TAC § 815.16(5)(B). (Also digested under PR 430.30.)
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Appeal No. 93-017238-10*-121593. The claimant did not appear at the
first Appeal Tribunal hearing because, at the time of the hearing, he was
attending a job search and assertiveness seminar for which arrangements
had been made prior to the scheduling of the Appeal Tribunal hearing. Prior
to the hearing, the claimant wrote a letter to the hearing officer advising
the latter that he would be unable to participate in the hearing at the
scheduled time. HELD: Engaging in activities that place a priority on job
hunting should be encouraged. As conducting an effective job search was
the subject of the seminar and as the seminar had been arranged prior to
the scheduling of the Appeal Tribunal hearing, the claimant had good cause
for his nonappearance within the meaning of Commission Rule 16(5)(B), 40
TAC § 815.16.

Appeal No. 93-014606-10*-101993. The claimant-petitioner's telephone
hearing was scheduled for 1:15 p.m. Central Time. However, the claimant,
a resident of Washington State, called in for the hearing at 1:15 p.m. Pacific
Time which was two hours late. HELD: If a party to a telephone hearing
resides in a different time zone than that of the assigned hearing officer and
the party calls in to participate in the hearing at the correct humerical time
in their own time zone but because of the time zone difference, such call is
untimely, such mistake will be good cause for nonappearance within the
meaning of Commission Rule 16, 40 TAC § 815.16.

Appeal No. 95-004107-10*-032796. The claimant-petitioner's telephone
hearing was scheduled for 11:15 a.m. Although the claimant received the
Notice of Hearing, she mistakenly recorded the starting time for the hearing
as 11:45 a.m. and called in at that time. The hearing had already been
concluded. HELD: Incorrectly recording the date or time of a scheduled
hearing on a personal calendar does not provide a party with good cause for
failing to participate in the hearing on the date and time shown on the
hearing notice. Accordingly, the Appeal Tribunal's granting of the claimant's
petition to reopen under Commission Rule 16(5)(B), 40 TAC §
815.16(5)(B), was reversed.
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Appeal No. 93-012042-10*-082093. The employer missed the first
Appeal Tribunal hearing because she reported to the building in which the
hearing officer's office was located, rather than the local office where the
hearing was to be conducted. After realizing her mistake, the employer
drove to the correct location, but she was too late to participate in the
hearing. HELD: The Appeal Tribunal's denial of reopening under
Commission Rule 16(5)(B), 40 TAC § 815.16(5)(B) was reversed, the
Commissioners holding the earlier precedent in Appeal No. 89-08533-10-
081189 (see below) to be inapplicable. The Commission held that if a
party's misreading of a hearing notice is a reasonable error and the party
makes a good faith effort to participate after discovering the error, the
party will have good cause to reopen under Commission Rule 16.

Appeal No. 89-08533-10-081189. The employer representative failed
to call in to participate in a telephone hearing because he misread the
notice of hearing and assumed that the hearing officer would call him
when it was time for him to participate in the hearing. HELD: The Appeal
Tribunal's denial of reopening under Commission Rule 16(5)(B), 40 TAC §
815.16(5)(B), is affirmed as misreading a notice of hearing does not
provide a party with good cause for failing to participate in a hearing.

Appeal No. 89-08868-10-081089. Although the claimant had received
and read the notice of hearing prior to the date of the hearing, she
missed the hearing because she went to the wrong local office. That is,
she appeared at the office where she customarily filed her claims rather
than the office in which the hearing had been scheduled. Upon realizing
her error, the claimant telephoned the hearing location and was advised
by Commission representatives there that she should immediately travel
to the proper location. However, upon arrival there, the claimant learned
that the hearing had already concluded.
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HELD: After having filed all of her claims in a particular office, the claimant
made a reasonable mistake in traveling to that office for her hearing.
Furthermore, the claimant's actions in immediately notifying Commission
representatives of her mistake and traveling to the proper hearing location
reflected a good faith attempt to attend the hearing. Accordingly, good
cause to reopen is found within the meaning of Commission Rule 16(5)(B),
40 TAC § 815.16(5)(B).

Appeal No. 89-08445-10-080789. When a claimant fails to appear at an
Appeal Tribunal hearing because the claimant's copy of the hearing notice
is returned as undeliverable by the postal service and it is established that
after the hearing notice was mailed, but before the hearing was convened,
the claimant filed a change of address with a Commission local office which
erroneously advised the claimant that a hearing had not yet been
scheduled, the claimant has good cause for his or her non-appearance
within the meaning of Commission Rule 16(5)(B), 40 TAC § 815.16(5)(B).

Appeal No. 89-08766-10-081589. The employer's only firsthand
witness did not attend the hearing because, prior to receiving the notice of
hearing, he had purchased non-refundable airline tickets for a vacation
coinciding with the hearing date. HELD: As the employer's only firsthand
witness was unable to appear because he had purchased non-refundable
airline tickets for a vacation coinciding with the hearing date, good cause
for the employer's nonappearance has been established within the meaning
of Commission Rule 16(5)(B), 40 TAC § 815.16(5)(B).

Case No. 1679010. After participating in an initial Appeal Tribunal
hearing, the employer failed to participate in a continuance hearing that
was verbally scheduled at the end of the initial setting. Written notice of
the hearing was not sent to the parties. The employer missed the hearing
and then filed a Rule 16 petition to reopen the case. HELD: As the party
did not receive written notice stating the time and date for the continuance
of the AT hearing, the party established good cause for failure to
participate in the continuance hearing.
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MS Benefit Computation Factors

MS 60.00 Benefit Computation Factors
MS 60.05 Benefit Computation Factors: General

Includes (1) a general discussion of benefit computation factors, (2)
points not covered by any other subline under line 60, or (3) points
covered by three or more sublines.

Appeal No. 85-01920-10-101785. Effective August 26, 1985,
Section 207.004(c) of the Act was amended to define "benefit wage
credits" as meaning "wages" as defined in 207.081 of the Act,
removing the earlier limitation based on the maximum amount of
wages as defined in the Federal Insurance Contributions Act. In the
present case, the Commission held that with respect to all initial claims
filed on or after August 26, 1985, a claimant's benefits wage credits
shall reflect all wages received by the claimant during his or her base
period regardless of whether or not such wages were required to be
reported by the claimant's employer(s) at the time of their receipt.

Appeal No. 83-10723-10-0983. The claimant filed an initial claim
on June 21, 1982. Shortly thereafter, he was paid vacation wages
which had been earned before the inception of his benefit year and
thus were attributable to that earlier period. On or about May 27,
1983, he performed carpentry services in self-employment for an
individual. He performed no other personal services for remuneration
during his first benefit year. He filed a subsequent initial claim on June
21, 1983, thereby establishing a new benefit year. The issues
presented by this case were whether the requalifying earnings proviso
in Section 207.021(a)(6) of the Act may be satisfied by (1) wages
earned in self-employment, and (2) vacation wages attributable to a
period prior to the claimant's earlier benefit year.
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HELD: (1) The requalifying wages proviso in Section207.021(a)(6) of
the Act does not require such "wages" to have been earned in
"employment." Rather, any form of remuneration for personal
services, including compensation as an independent contractor, shall
constitute "wages" within the meaning of this provision of Section
207.021(a)(6). (2) On the other hand, vacation wages earned prior to
the earlier benefit year may not be used to meet the aforementioned
requirement in Section 207.021(a)(6). Such wages must be earned
through actual work during the earlier benefit year in order to satisfy
Section 207.021(a)(6)'s requirement, regardless of when such wages
were received, because Section 3304(a)(7) of the Federal
Unemployment Tax Act imposes such a condition on state law. Thus,
the words "earned wages" in Section 207.021(a)(6) should be
interpreted to include a requirement that the individual have had work
which resulted in the earning of wages and that this work have
occurred after the date of the original initial claim. (Emphasis added)
Note: This decision is also digested under TPU 460.75.

Appeal No. 1621-CA-73. Section 207.004(c) of the Act provides that
if an employer fails to report wages which were paid to a claimant
during a base period when requested by the Commission, the
Commission may establish wage credits for such claimant for such
base period on the basis of the best information which has been
obtained by the Commission.

MS 60.10 Benefit Computation Factors: Base Period.

Appeal No. 95-015087-70-103195. The prohibition in Section
207.004(b) of the Act should not be applied to a claimant seeking to
qualify under the alternate base period provision in Section
201.011(1)(B) of the Act where the claimant received no
unemployment insurance benefits during the relevant prior benefit
year because the claimant was unable to work due to illness or injury
during that benefit year.
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MS 60.15 Benefit Computation Factors: Benefit Year.

Appeal No. 38723-AT-66 (Affirmed by 1388-CA-66). The benefit year
begins at 12:01 a.m. on the effective date of the initial claim.

Appeal Nos. 69119-AT-59 and 69200-AT-59 (Affirmed by 6893-CA-
59). An initial claim is invalid under Section 201.011(13) and Section
208.001(a) of the Act if the claimant worked a regular full- time shift on the
same date. Consequently, such a claimant does not establish a benefit year.
(Also digested under MS 75.00. Note: The holding in this case is applicable
to the date on which the claimant actually filed the initial claim not the
effective date of the claim.)

MS 60.20 Benefit Computation Factors: Disqualification
Period.

Appeal No. 741-CA-66. Disqualification for job refusal assessed to start
with first day of benefit period in which job refusal occurred and not first
day of benefit period in which claimant was referred to work. (Full digest
cross-referenced at SW 5.00).

Also see Appeal No. 384-CA-64 under PR 275.

MS 60.35 Benefit Computation Factors: Waiting Period.

Appeal No. 3280-CA-76. The claimant filed an initial claim on July 16. On August
25th, the claimant was paid for her waiting period claim since she had by then
received benefits amounting to four times her weekly benefit amount. However,
because the issuance of the four benefit warrants failed to fully take account of the
claimant's part-time earnings, she was incorrectly paid full weekly benefits on those
four claims. HELD: Because the claimant was not entitled to benefits equaling four
times her weekly benefit amount, it necessarily followed that she was not entitled to
payment of her waiting period claim.

(NOTE: Effective January 1, 1978, Section 4(f)(7) (such amendment is now codified
as Section 207.021(c)) was amended to provide that an unemployed individual will
be eligible to receive payments on his waiting period claim when he has been paid
benefits in his current benefit year equal to three times his weekly benefit amount.)
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MS 65.00 Requalification.

Includes cases in which the requalification requirements in section 5 of
the Texas Unemployment Compensation Act are discussed.

Appeal No. 86-08495-10-051887. After filing his initial claim,
pursuant to which he was disqualified under Section 207.044 of the
Act, the claimant performed services for three individuals. None of
these individuals were covered employers, liable to the payment of
contributions or reimbursement, under the Act. Taken together, these
three individuals paid the claimant wages in an amount exceeding six
times the claimant's weekly benefit amount. HELD: The services
performed by the claimant were performed in "employment" within the
meaning of Section 201.041 of the Act. Consequently, the claimant
met the requalification requirements prescribed by Section 207.044 of
the Act. Also see Commission Rule 20(6), 40 TAC §815.20(6).
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MS 70.00 Citizenship or Residence Requirements.

Includes cases in which citizenship or resident requirements affect the
right to benefits.

Appeal No. 87-20902-10-120887. Pursuant to initial claim dated
May 6, 1987, the claimant established a base period from January 1,
1986 through December 31, 1986. The claimant is not a U.S. citizen.
The claimant entered the U.S. from Ghana in 1978. In 1981, the
claimant's then spouse, a U.S. citizen petitioned the U.S. Immigration
and Naturalization Service (INS) for a relative immigrant visa for
claimant, whereupon the INS denied this petition in 1982. The
claimant appealed this action to the INS, who has taken no action as
of the time of the Appeal Tribunal hearing. The claimant divorced and
married a different individual. The INS approved a relative immigrant
visa for the claimant on April 13, 1987 on the basis of a petition filed
by the claimant's new spouse. HELD: The claimant was permanently
residing in the U.S. under color of law during the base period of claim,
a time when her appeal to the INS was pending, as Title 8, Chapter 1,
Section 109.1(a)(3) of the Code of Federal Regulations provides that
an alien who has properly filed application for adjustment to
permanent resident status may be granted permission to work during
the time necessary to decide the case. Therefore, the claimant is
eligible for benefits based on services performed under Section
207.043 of the Act.
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Appeal No. 87-020329-10-112887. The claimant was hired in
March 1987. Section 274A of the Immigration and Nationality Act
make unlawful the employment of unauthorized aliens; all individuals
hired after November 6, 1986 must present proof of citizenship.
Picture identification (such as a driver's license and a social security
card) satisfy these requirements. Claimant had previously lost his
social security card and could only submit his application for a new
card. The employer, fearing liability, after numerous warnings,
discharged claimant on September 22, 1987 for failure to provide
proof of citizenship in a prompt manner. Subsequent to both
termination and filing of initial claim for benefits, claimant received his
new social security card, and established that he was a U.S. citizen.
HELD: As claimant had taken all reasonable steps to prove his
citizenship, his actions were not misconduct; therefore, no
disqualification under Section 207.044 of the Act. As the Federal
statute required the employer to discharge claimant, the employer's
tax account is protected under Section 204.022 of the Act. (Also
digested under CH 10.10 and cross-reference under MC 85.00.)
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MS 75.00 Claim and Registration.

Includes cases in which requisites pertaining to claim and registration
are discussed.

Appeal No. 83-07553-10-050187. Claimant worked for Brown &
Root, Inc. from October 1982 through January 31, 1983. Claimant, an
alien, held an H-1 visa classification, which allowed him to work for
Brown & Root on a temporary basis. In January 1987, claimant filed an
initial claim for benefits, backdated to 1983. A determination
disallowing this claim under Sections 201.011(13) and 208.001(a) of
the Act was mailed to claimant's correct address on January 27, 1987.
Claimant appealed this determination on February 24, 1987, twenty-
eight days later. Claimant gave a statement that he attempted to file
the claim in June 1983. He testified he attempted to file within two
weeks of the job ending. A witness testified he was with the claimant
when he attempted to file in February 1983. Claimant and the witness
testified that the Commission office told the claimant that he did not
qualify because he was not a permanent resident. A claims supervisor
testified this was not Commission policy and the claimant's description
of the personnel and process was inaccurate. HELD: (1) The appeal
was deemed timely under Commission policy of a one-time exception
to timeliness on the issue of validity of the initial claim. (2) Testimony
of claimant and his witness is sufficient to refute the general testimony
of the Commission employee and to establish claimant was
discouraged by Commission staff from filing claim in February 1983.
(3) Valid claim under Sections 201.011(13) and 208.001(a) and
backdating to February 15, 1983 authorized under Commission Rule
22, because claimant attempted to file that date, but was erroneously
discouraged from doing so by a Commission employee.
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Appeal No. 87-20876-10-121087. Claimant filed an initial claim
dated June 17, 1987, with instructions to return and file for first two
continued claims at 8:00 a.m. on July 1, 1987. Claimant called and
advised he could not report until 8:30 because of an interview for an
overseas job, which he had accepted. Thereupon he was told he could
not file at 8:30 a.m., but to sign the claims and have his mother file
them later. The mother was not allowed to file because, in the rush of
leaving, he forgot to sign the forms. Upon return from overseas, the
claimant filed claims on November 5, 1987, backdated to June 24,
1987 and July 1, 1987. It was ruled that the claims were unacceptable
under Section 207.021(a)(2) of the Act and were voided. HELD:
Although strict reading of Sections 207.021(a)(2) and 208.001 of the
Act and Commission Rule 20 would support voiding the claim, the
existence of Commission Rule 22 provides remedy for a case such as
this rather than penalize an individual for being 30 minutes late for a
scheduled filing as a result of a successful job interview. Adequate
cause shown under Commission Rule 22 for acceptance of backdated
claims and disallowance of claims under Section 207.021(a)(2) is
reversed. (Cross-referenced under MS 95.35.)

Appeal No. 2495-CUCX-77. The claimant did not return to the local
office to file backdated continued claims as scheduled because he had
been led to believe by a Commission claims taker that he was not to
do this until after a later scheduled Appeal Tribunal hearing (involving
an unrelated issue). Citing Commission Rule 22 (40 TAC §815.22), the
Commission allowed the backdating of the claims, reiterating the
principle that a claimant who is misled by Commission personnel
should not be forced to suffer adverse consequences caused by his
relying on the instructions given him.

Appeal No. 927-CA-77. In a case where the claimant's error in filing
continued claims by mail is shown to be due to misinformation or
confusion resulting from Commission personnel's failing to properly
explain the claims procedure, the claimant will not be penalized.
Backdated claims accepted under Rule 22 (40 TAC §815.22).
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Appeal No. 796-CA-77. The claimant filed an initial claim on June 24.
She filed a complaint with the NLRB which resulted in her
reinstatement and an award of back pay retroactive to June 18, the
date of her separation. The claimant, although apparently unemployed
when she filed her initial claim, later received full back pay and since
back pay is considered wages, she was held to have been employed on
the date of her initial claim. HELD: The claimant's initial claim was
voided under Section 201.011(20) and Section 208.001(a) of the Act.
However, citing Commission Rule 22, the Commission authorized an
initial claim backdated to the date of the claimant's first valid
continued claim. (Cross-referenced under MS 375.05.)

Appeal No. 777-CUCX-77. The claimant was placed on mail-in claims
and given sufficient cards for the month of November. A Commission
representative testified that all mail-in claimants are instructed to mail
their claim forms no earlier than and no later than the date on the
claim. The claimant did not recall what instructions he had received
but he mailed three claim cards of various dates in one envelope
postmarked November 29, 1976 because he said he lacked postage to
mail them individually. HELD: Section 208.001(a) of the Act requires
that claims be filed according to regulations prescribed by the
Commission and the Commission requires claims to be mailed on their
effective dates. Therefore, the claims were voided.

Appeal No. 3306-CA-75. The claimant filed several mail-in claims
earlier than their indicated date. When he recognized his error, the
claimant reported in person and filed corrected claims which were
subsequently voided. HELD: The mere fact that a claimant makes an
error in mailing claim forms, is no reason to deny benefits for the
claim dates in question. Accordingly, the Benefits Department was
directed to process the claimant's corrected claims.
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Appeal No. 2671-CA-75. The claimant provided an incorrect address for his
last employer when filing his initial claim. The address given by the claimant
was that of his brother, who was the employer's corporate secretary. The
employer was actually located in another city and the claimant had reported
there regularly when he worked for the employer. The employer failed to
receive a copy of the claim. HELD: The claimant's initial claim was voided
because he failed to give the Commission sufficient information to enable it to
comply with Section 208.002. He was authorized to request a backdated
initial claim giving the correct address of his last employer. However, the
allowance of the request for backdating was made contingent on the
claimant's explanation for his providing an incorrect address on the initial
claim.

Appeal No. 2377-CA-75. Where no evidence of fraudulent intent on a
claimant's part is shown, the claimant will be allowed to file a backdated
initial claim naming the correct last employer.

Appeal No. 135-CA-71. An interstate initial claim may be voided when a
claimant was not fully told of the benefits and drawbacks of filing against
each of the states against which he could have filed.

Appeal No. 5930-AT-63 (Affirmed by 9839-CA-63). A claimant's failure
to file a continued claim on schedule, although he had an opportunity to do
so, is not good cause for backdating the claim.

Appeal No. 5605-AT-63 (Affirmed by 9814-CA-63). A claimant's failure
to file an initial claim in time to use all wage credits available is not good
cause for backdating the initial claim since any hardship caused the claimant
was the result of his own failure to act in time.

Appeal Nos. 69199-AT-59 and 69200-AT-59 (Affirmed by 6893-CA-
59). An initial claim is invalid under Sections 201.011(13) and 208.001(a) of
the Act if the individual worked a regular full-time shift on the same date.
(Also digested under MS 60.15. Note: The holding in this case is applicable to
the date on which the claimant actually filed the initial claim, note the
effective date of the claim.)
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MISCELLANEOUS

MS 95.35

MS Construction of Statutes

MS 95.35 Construction of Statutes: Strict or Liberal
Construction.

See Appeal No. 87-20876-10-121087 under MS 75.00.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 235.40

MS Health or Physical Condition

MS 235.40 Health or Physical Condition: Pregnancy.

Applies to cases which involve benefit rights of claimant for periods
during pregnancy or after childbirth, decided under special provisions
for denial of benefits during those periods, other than special able and
available, work refusal, and voluntary leaving provisions. (note: for
points relating to pregnancy decided under able and available, work
refusal, and voluntary leaving provisions, see lines aa 235.40, SW
235.40, and VL 235.40.)

Not applicable under Texas Law.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 250.00

MS Incarceration or Other Legal Detention

MS 250.00 Incarceration or Other Legal Detention.

Applies to cases which involve benefit rights of claimants who have
been imprisoned or otherwise legally detained, decided under special
provisions for denial of benefits under those conditions, other than
special able and available, misconduct, and voluntary leaving
provisions. (note: for points relating to imprisonment or other legal
detention decided under able and available, misconduct, and voluntary
leaving provisions, see lines AA 250.00, MC 15.00, MC 490.00, VL
135.00, VL 290.00, and VL 495.00.)

Not applicable under Texas Law.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 260.00

MS Interstate Relations

MS 260.00 Interstate Relations.

Includes cases which involve reciprocal agreements or other
unemployment insurance factors pertaining to two or more states.

Appeal No. 941-CUCX-77. On January 13, 1976, the claimant filed an
initial claim in and against the District of Columbia. On April 13, 1976, the
claimant filed an initial claim in and against Texas. The Commission paid
the claimant $630.00 before it was discovered that he had filed a prior
valid initial claim in the District of Columbia. On September 23, 1976, the
claimant's Texas initial claim was voided because of the prior claim and the
existing benefit year. The $630.00 payment made by Texas was
transferred to the District of Columbia and Texas received reimbursement
for those benefits from the District of Columbia. Subsequently, a
determination was issued which notified the claimant that he had been
overpaid $630.00 by Texas which he was obligated to repay to the
Commission under Section 214.002 of the Texas Unemployment
Compensation Act. The claimant filed a late appeal from the overpayment
determination and the Appeal Tribunal dismissed his appeal for want of
jurisdiction. HELD: Section 203.030 of the Texas Act authorizes the
Commission to make to other states or federal agencies, and to receive
from such agencies, reimbursements from or to the fund in accordance
with arrangements entered into pursuant to subsection (b) of Section
211.003 of the Act. The payments made to the claimant by the Commission
as a result of his claim were transferred to the Unemployment Compensation
Board of the District of Columbia pursuant to an agreement of the type
permitted by Section 211.003. Therefore, the overpayment determination sent
to the claimant, requesting repayment to the Commission, was void from its
inception. Since the determination was void from its inception, the
Commission held that Section 212.053's appeal time limits did not apply and
set aside the Appeal Tribunal's decision dismissing the claimant's appeal for
want of jurisdiction. (Also digested under PR 405.15 and PR 430.30; cross-
referenced under MS 340.05 and PR 430.20.)
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 340.00 - 340.10

MS Overpayments

MS 340.00 Overpayments.

MS 340.05 Overpayments: General.

Appeal No. 1551-CA-77. The claimant (a non-English speaker)
received a notice of forfeiture of benefits. He sought assistance from a
Notary Public who informed him he need not take any action. His late
appeal was dismissed by the Appeal Tribunal. HELD: Section 214.003
provides for the forfeiture of benefits to become effective only after a
claimant has been afforded the opportunity for a fair hearing. Since
the claimant acted prudently in seeking assistance in reading the
determination and relied to his detriment on that assistance, he was
denied his opportunity for a fair hearing. The Commission, therefore,
considered the case on its merits. (Also digested under PR 450.10).

See Appeal No. 941-CUCX-77 under MS 260.00.
MS 340.10 Overpayments: Fraud or Misrepresentation.

Involves a discussion of the question of whether the claimant or
another has willfully or knowingly misrepresented or failed to disclose
a material fact for the purpose of obtaining benefits.

Appeal No. 514-CA-76. The claimant filed twelve continued claims
and indicated on each of the claims that she had had no work or
earnings during the preceding seven-day period. Actually, the claimant
had worked from 10-50 hours per week during the period covered by
her continued claims. Pursuant to her request, the claimant received a
lump sum payment of her earnings after these claim weeks. The
claimant argued that she was not obligated to report work or earnings
on these claims because she had not received any wages at the time
the claims were filed.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 340.10(2)

She acknowledged receipt of a Form B-91 ("Unemployment Insurance
Information for Claimants") which advised her that all hours worked
and all earning for the time covered by a weekly claim must be
reported on the claim, even though earnings for the work have not yet
been received. She also acknowledged that the claim form itself
inquires, in the alternative, whether the claimant had work or earnings
during the preceding seven days. HELD: After noting that Section
214.003 requires a showing of "willfulness", the Commission stated
that, in Section 214.003 as in penal statutes, "willfulness" can also
include an act done without reasonable grounds to believe it to be
lawful. The Commission found the claimant's asserted belief, that she
could work 20-50 hours per week and receive unemployment benefits
for the same period so long as payment for the work was deferred, to
be so unreasonable and contrary to written instructions as to
constitute a willful nondisclosure of material facts under Section
214.003.

Appeal No. 695-CA-72. For the provisions of Section 214.003 of the
Act to be applicable, there must be an intentional and willful
misrepresentation or nondisclosure of a material fact. A claimant who
was suffering from a disease which was affecting his brain at the time
he was filing claims and who insisted he did not willfully or
intentionally fail to report his work earnings was held not to have
violated the provisions of Section 214.003.

Appeal No. 1246-CA-71. Because of the seriousness of the penalty,
Section 214.003 of the Act will be invoked only when there is a high
degree and quality of evidence sufficient to establish that the claimant
is guilty of fraud.

Appeal No. 7839-AT-69 (Affirmed by 6-CA-70). When a claimant
willfully misrepresents the reason for his separation from his last
employment for the purpose of obtaining benefits to which he would
not have been entitled had he given the correct reason for separation,
the provisions of Section 214.003 of the Act are applicable.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 340.10(3) - 340.20

Appeal No. 29792-AT-66 (Affirmed by 506-CA-66). The
provisions of Section 214.003 are not applicable unless evidence is
clear and convincing that the claimant intended to misrepresent a
material fact. The provision of Section 214.003 is not applied when the
facts misrepresented by the claimant were not material in that the true
facts would not have caused the claimant to be disqualified for
benefits.

MS 340.15 Overpayments: Nonfraudulent.

Involves benefit overpayments where the question of fraud is not an
issue.

See cases digested under MS 340.20.
MS 340.20 Overpayments: Restitution.

Relates to a discussion of restitution of benefits to which the claimant
was not entitled.

Appeal No. 97-012552-90-121098. The claimant fully disclosed
information concerning the length he worked for the trade affected
employer, and this information was available to TWC as early as June
of 1997. The information clearly showed the claimant had not worked
for the trade affected employer for at least 26 weeks at wages of $30
or more a week during the 52-week period ending with his first
qualifying separation, as required under 20 CFR § 617.11(a)(2)(iii).
Although the claimant had disclosed all necessary information, he was
paid $8,502.00 in TRA benefits before a determination was issued on
August 31, 1998, denying his application for TRA benefits because he
did not meet the 26-week test. This established an overpayment which
the claimant was informed he was liable to repay under the provisions
of 20 CFR § 617.55(a).
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MISCELLANEOUS

MS 340.20(2)

HELD: The Commission affirmed the denial of the claimant’s
application for TRA benefits and affirmed the overpayment. However,
the Commission concluded that, in accordance with the provisions of
20 CFR § 617.55(a), since the overpayment was made without fault on
the part of the claimant, the Special Payments Unit would be directed
to send the claimant a request to waive recovery of the overpayment.
The Commission also noted that, in order for the State to establish a
policy not to apply the waiver provisions of 20 CFR § 617.55(a), it
would be necessary for the State to publish such a decision for the
information of the public as required under 20 CFR
617.55(a)(2)(ii)(C)(4).

Appeal No. 90-12054-10-120190. The claimant was erroneously
credited with base period wages from an employer for which the
claimant never worked. The claimant immediately, and persistently
thereafter, reported this error to her TWC local office. Nonetheless, the
claimant continued to be issued weekly benefits in amounts reflecting
the inclusion of the erroneous wage credits. These improper payments
continued for more than five months until the claimant's entitlement
was recalculated and an overpayment established. HELD: The
Commission affirmed the deletion of the wage credits erroneously
credited to the claimant's base period. However, the Commission voided
the initial determination and the Appeal Tribunal decision ruling that the
claimant was liable to repay the erroneously paid benefits under Section
212.006 of the Act, reasoning that Section 212.006 applies only to
situations in which an overpayment arises because a determination or
decision is reversed on appeal through the administrative process. There
was no such reversal in this case. The Commission also held that Section
214.002 of the Act did not apply because, in this instance, there was no
nondisclosure or misrepresentation by the claimant or by another and
because the overpayment here was caused solely by the Texas Workforce
Commission. The Commission cited Martinez v. TEC and Mollinedo v. TEC
(see the "Court Cases" Appendix to this manual) in support of this holding
regarding the inapplicability of Section 214.002 of the Act.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 340.20(3)

Appeal No. 1700-CF-77. The claimant made every effort to keep the
Commission notified of her application for a receipt of workmen's
compensation payments. She nonetheless was paid unemployment
insurance benefits without reduction and an overpayment was
established under Section 214.002. HELD: The overpayment in this
case was not the result of nondisclosure or misrepresentation of a
material fact. Accordingly, Section 214.002 was not applicable, and the
overpayment was reversed.

Appeal No. 97-CA-77. The claimant notified the Commission on his
continued claim that he had received Federal Old Age Benefits for the
preceding seven-day period. Disqualification under Section
207.049(a)(3) of the TUC Act was not established and claimant was
issued payment on the claim and for subsequent claims totaling $504.
HELD: In light of the claimant's specific disclosure on the claim, the
Commission was of the opinion that the claimant did not come within
the scope of Section 214.002 of the Act. The overpayment in the
amount of $504 established under Section 214.002 of the Act was
reversed. The disqualification from receipt of future benefits under
Section 207.049(a)(3) of the Act was affirmed.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 375.00 - 375.10

MS Receipt of Other Payments

MS 375.05 Receipt of Other Payments: General.

Includes cases containing (1) a general discussion of the receipt of
other payments, (2) points not covered by any other subline under line
375, or (3) points covered by three or more sublines.

Appeal No. 9987-ATC-71 (Affirmed by 1206-CAC-71). Payments
made to a claimant by an employer in accordance with Public Law 90-
202 because of age discrimination, are considered as wages and are
attributable to the period beginning with the date the claimant applied
for work with the employer and was refused employment. (In regard,
the principle is analogous to the cases involving the award of back
pay.) (Also digested under CH 30.60 and cross-referenced under MS
620.00.)

See Appeal No. 796-CA-77 under MS 75.00.

MS 375.10 Receipt of Other Payments: Disability
Compensation.

Involves a discussion of reduction or cancellation of benefits because
of the receipt of disability payments.

Appeal No. 5306-F-70 (Affirmed by 616-CF-70). Benefits under
the Federal Employees' Compensation Act for a job-incurred disability
are similar to workmen's compensation benefits provided by state law
and are disqualifying under Section 207.049(a)(2) of the Act.

Appeal No. 92-CF-62. An individual who is receiving disability
benefits under Title II of the Social Security Act is not disqualified for
unemployment benefits under Section 207.049(a)(3) of the Texas
Unemployment Compensation Act.
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MISCELLANEOUS

MS 375.15

MS 375.15 Receipt of Other Payments: Lieu of Notice,
Remuneration (Severance Pay)

Discusses reduction of benefits because of the receipt of remuneration in
lieu of separation notice.

Case No. 176943. The claimant was laid off from his position. He was not
given advance notice of this separation. Five days after the separation, the
claimant signed an agreement that he would waive any legal claims
against the employer and that he would keep certain information
confidential. In exchange for this agreement, the employer agreed to pay
the claimant 11 weeks’ worth of wages as “severance pay.” Any violation
of the agreement would cause the claimant to forfeit these payments.
HELD: For a claimant to be disqualified under Section 207.049(a)(1) of
the Act, the payments in question must be made as an actual substitute
for advance notification of a separation. Here, the claimant was paid in
exchange for his agreement not to sue the employer and to keep certain
information confidential. Therefore, although this was determined with
reference to the claimant’s weekly salary, the employer received
something of value from the claimant. No disqualification under Section
207.049(a)(1), as the wages were not in lieu of notice.

Appeal No. 2302-CA-76. When discharged, the claimant was issued
wages in lieu of notice covering the period from March 16 through May 6,
1976. She filed her initial claim on April 13, 1976. The Appeal Tribunal
disqualified the claimant under Section 207.049(a)(1) of the Act from the
date of her initial claim, April 13, 1976, through May 6, 1976. HELD: The
Appeal Tribunal correctly applied Section 207.049(a)(1) to begin on the
date of the claimant's initial claim rather than the beginning date of the
period covered by the wages in lieu of notice for the reason that the
Commission cannot disqualify an individual from the receipt of benefits
during a period prior to that individual's filing an initial claim. To do so
would be a meaningless act since an individual cannot draw benefits prior
to filing an initial claim.
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Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 375.15(2)

Appeal No. 748-CA-70. A disqualification under Section 207.049(a)(1) is
applicable to all benefit periods covered by the wages in lieu of notice
payments, even if the claimant elects to take these payments in a lump sum.

Appeal No. 3913-CA-49 (Affirmed by El Paso Court of Civil Appeals,
243 S.W. 2d 217). A severance payment made in accordance with a
contractual agreement which is based on length of service, does not
constitute wages in lieu of notice. It is payment for prior services and is not
attributable to any period of time subsequent to the separation. The only
separation payment which is disqualifying under the Act is wages in lieu of
notice. Wages in lieu of notice is applicable to payments made to the
employee because the employer does not give the employee advance notice
of discharge.

Appeal No. 96-012205-10-102696, a disqualification under Section
207.049(a)(1) is applicable to all benefit periods covered by a payment made
to an employee because the employer does not give the employee advance
notice of discharge, even if the payment is mistakenly termed “severance
pay”. The payment was made out of employer concern that the claimant was
the sole support of her family. There was no contractual agreement for such
pay based upon length of service.

MS 375.20 Receipt of Other Payments: Loss of Wages,
Compensation for.

Opinion No. WW-13, the Attorney General of Texas 1-30-57. Receipt of
supplemental unemployment benefits from trust funds accumulated and paid
out under the provisions of the contracts between Ford Motor Company and
the UAW-CIO and General Motors Corporation and the UAW-CIO does not
preclude an individual from receiving benefits under the Texas
Unemployment Compensation Act. Such benefits are, in effect remuneration
for past services and thus are "wages". However, since the benefits are to be
received because of services performed by the employee prior to layoff, the
benefits are allocable to that prior period and are not "with respect to" the
benefit period for which he is seeking unemployment insurance benefits.
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MISCELLANEOUS

MS 375.25 Receipt of Other Payments: Old-Age and
Survivors Insurance.

Discusses reduction or cancellation of benefits because of receipt of
old-age or survivor's insurance.

Note: House Bill 1086, passed by the 74th Session of the Texas
Legislature discontinues deduction of Social Security Old Age Benefits
(OAB). Beginning with June 16, 1995, such pensions will no longer be
deducted from unemployment compensation claims.

Appeal No. 2423-CA-77. The receipt of survivors' benefits does not
come within the purview of Section 207.049(a)(3) providing for
disqualification from benefits when receiving Old Age Benefits under
Title II of the Social Security Act.

Appeal No. 621-CA-74. A claimant was not receiving the increase in
his OASI within the definition of Section 207.049(a)(3) of the Act until
he actually received the check reflecting that increase.

Appeal No. 163-CA-67. The total amount of Old Age Benefits paid to
a claimant must be deducted from his unemployment insurance. The
amount withheld for Medicare must be included in total Old Age
Benefits paid to the claimant.

Appeal No. 92-CF-62. Disability payments received under the Social
Security Program are not deductible under Section 207.049(a)(3)
because they are not Old Age Benefits.

Appeal No. 7366-CA-60. The language of Section 207.049(a)(3) of
the Act provides for disqualification for any benefit period with respect
to which a claimant is receiving or has received remuneration in the
form of Old Age Benefits. The claimant will not be disqualified prior to
the date he actually receives his first benefits even though the benefits
covered a prior period of time.
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MISCELLANEOUS

MS 375.25(2) - MS 375.30

Appeal No. 55775-AT-57 (Affirmed by 5798-CA-57). A claimant
who is entitled to receive Old Age Benefit payments but does not receive
them because they are being used to offset a prior over- payment of
such benefits, must have the value of these payments deducted the
same as if he were actually receiving benefits.

MS 375.30 Receipt of Other Payments: Pension.

Discusses reduction or cancellation of benefits because of the receipt of
a pension, either governmental or nongovernmental.

Case No. 793210-2. If a claimant is receiving deductible remuneration
under Section 207.050 of the Act when the Initial Claim is filed, the
disqualification will be effective with the Initial Claim date. Otherwise,
the disqualification will begin on the date on which the first payment
was received, even though the first payment includes a retroactive lump
sum covering prior months during which unemployment benefits were
paid.

Appeal No. 89-04118-10-041290. Where a claimant's annuity from a
particular employer vested prior to the beginning of the claimant's base
period and where services performed by the claimant for that same
employer after the beginning of the base period in no way affected the
claimant's eligibility for, or increased the amount of, the claimant's
annuity, the amount of such annuity is not subject to deduction under
Section 207.050 of the Texas Unemployment Compensation Act.

Appeal No. 89-11214-10-092989. The claimant last worked for the
U.S. Navy and was forced to retire on the basis of a temporary partial
medical disability. The claimant's temporary disability retired pay was
calculated in relation to the individual's active duty base pay. HELD: As
the claimant's retired pay bore a direct relationship to the level of the
individual's prior remuneration, it was based on the previous work of the
individual rather than solely on that individual's disability. Therefore, the
claimant's benefits were subject to reduction under Section 207.050 of
the Act.
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MISCELLANEOUS

MS. 375.40 - 375.55

MS 375.40 Receipt of Other Payments: Railroad Retirement
Benefits

Discusses reduction or cancellation of benefits because of the receipt of
railroad retirement benefits.

Note: House Bill 1086, passed by the 74th Session of the Texas
Legislature discontinues deduction of Railroad Retirement benefits.
Beginning with June 16, 1995, such pensions will no longer be deducted
from unemployment compensation claims.

Appeal No. 4330-AT-71 (Affirmed by 599-CA-71). Railroad
retirement benefits received under the Railroad Retirement Act are
disqualifying under Section 207.049(a)(3) of the Act because they are
"similar payments under an act of Congress".

MS 375.55 Receipt of Other Payments: Worker’s
Compensation.

Discusses reduction or cancellation of benefits because of receipt of
worker's compensation.

Appeal No. 706-CA-69. A compromise settlement of worker's
compensation that does not allocate the compensation payment to any
specific period of time is not disqualifying under Section 207.049(a)(2)
of the Act.

Appeal No. 10288-AT-64 (Affirmed by 174-CA-64). Receipt of a
lump-sum settlement covering time loss from work for the specific
period of time the claimant was off from work because of a temporary,
total disability is disqualifying for this entire period of time under
Section 207.049(a)(2) of the Act.

Appeal No. 6221-CA-58. Receipt of worker's compensation for a
temporary, total disability is disqualifying under Section 207.049(a)(2)
of the Act for the period designed for which the benefits are paid. The
type of agreement is immaterial so long as the agreement specifies the
nature and duration of the disability for which payment is made.
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MS 375.55(2)

Appeal No. 3964-CA-49. Worker's compensation received for a
permanent, partial disability is not disqualifying under Section
207.049(a)(2) of the Act.

Appeal No. 91-006068-10-041792. "Impairment income benefits"
as provided for in Section 4.26 of the Worker's Compensation Act
(Article 8308-4.26, Vernon's Texas Civil Statutes) constitute
compensation for a permanent partial disability and thus are not
disqualifying under Section 207.049(a)(2) of the Texas Unemployment
Compensation Act.
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MISCELLANEOUS

MS 410.00 - 410.10

MS Seasonal Employment

MS 410.00 Seasonal Employment.

Includes cases which contain a discussion of the rights to benefits
under the provisions relating to seasonal workers and seasonal
employment.

MS 410.10 Seasonal Employment: Farm and Ranch
Labor.

Includes cases where work was alleged to have been exempt as "farm
and ranch labor" and wages either not reported or claimed to have
been erroneously reported.

Appeal No. 1728-CA-73. The claimant in this case was engaged in
both exempt agricultural labor and non-exempt labor. The employer
did not maintain records showing the amount of time claimant spent in
exempt labor as required by Commission Rule 16, subsection 3. As a
result, the testimony available was based on period of time of several
months' duration rather than on a pay-period basis. HELD: Since the
employer did not present any evidence to show that the claimant was
engaged in exempt employment more than half the time on a pay-
period by pay-period basis as required by Section 201.076 of the Act,
all of the claimant's work for the employer was considered to be
covered employment.
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MS 500.00

MS When Employment Begins

MS 500.00 When Employment Begins

Involves situations where it is necessary to determine whether the actions of
the parties have resulted in establishing an employment relationship.

Appeal No. 632-CA-65. The claimant was offered her former position with
her last employer. The claimant agreed to come back, but she never
appeared for work. Although the claimant had already previously been
disqualified under Section 207.045 of the Act based on her separation from
the employer, the Appeal Tribunal assessed a disqualification, based on the
work refusal, under section 207.045 rather than Section 207.047 of the Act.
HELD: The claimant should have been disqualified under Section 207.047
rather than Section 207.045 of the Act because she had never performed
any work or received any earnings from the "employer". She refused an
offer of work and no employment relationship had been established. Partial
disqualification under Section 207.047.
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MS When Separation Occurs

MS 510.00 When Separation Occurs

Involves situations where it is necessary to determine when separation actually
occurs.

Appeal No. 2133419. In the oil and gas industry, it is customary for
employees working on vessels at sea to routinely alternate predetermined
periods of work on a vessel with pre-determined rest periods (home rotations).
In this case, the claimant knew since beginning the job that the work schedule
involved working 28 days on board the vessel followed by 28 days of home
rotation, after which he would report back to work on the vessel. During home
rotations, the claimant was required to take professional training, at the
employer’s expense, and respond to the employer’s communications. The
employer remained obligated to continue the benefits of employment. The
claimant was paid on a bi-weekly basis for each day spent working on the
vessel but was not paid for the days spent on home rotation. After completing
one such 28-days of work on the vessel, the claimant began a typical 28-day
home rotation. During the period of home rotation, the claimant filed for
unemployment benefits, knowing that he was scheduled to return to work on
the vessel. HELD: Separation is an issue that requires an examination of all
the facts and circumstances. The employment relationship in this case was not
severed when the home rotation began, even though the claimant stopped
performing services and earning wages. Employment relationships in the off-
shore oil and gas industry that involve regular, rotating periods of extended
off-shore work followed by extended periods of cessation in work and pay
connected to a mutually understood return to work date continue until one
party notifies the other that the employment relationship has been severed. In
this case, the claimant notified the employer that the employment relationship
had been severed, for purposes of unemployment benefits, when the claimant
filed a claim for unemployment benefits. The claimant in such a situation
voluntarily quits the work without good cause connected with the work.
Disqualification under Section 207.045 of the Act.
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VL 510.00(2)
Cross referenced at MC 5.00, VL 135.20 and VL 510.40.

Appeal No. 99-001852-10-022300. The claimant worked four hours
for the employer on December 27, 1999. He did not work a full shift on
this date due to inclement weather. The claimant did not work on
December 28, 1999, due to inclement weather. The employer sent
crews back to work December 29, 1999, since the weather had cleared
up. However, the claimant did not report for work on this date. The
claimant returned to work on December 30, 1999 and worked this day
and the following day. The claimant filed his initial claim for benefits on
December 28, 1999. The claimant knew he should return to work
when the weather improved. HELD: The employment relationship
continues whenever inclement weather causes a brief cessation of
work, such as in this case, of three days or less. When a claimant files
a claim during this time, a separation occurs, and the claimant must
show good cause connected with the work to avoid a disqualification
for leaving without good cause connected with the work. The record
reflects no evidence that the claimant had good cause connected with
work for quitting, therefore, we will reverse the Appeal Tribunal
decision by disqualifying the claimant from the receipt of benefits
under Section 207.045 of the Act. (Also digested at VL 450.20).

Appeal No. 96-009657-10-090297. The claimant worked as a
substitute teacher for this employer, an independent school district,
completing her last assignment on May 12, 1997. Shortly before the
regular school year ended on May 22, 1997, the claimant requested
her name be removed from the substitute teacher availability list so
that she could travel overseas on a personal vacation beginning May
19, 1997. This request was granted. Had the claimant not removed
her name from the availability list, continued work as a substitute
teacher would have been available through June 27, 1997, when the
summer session ended. The claimant had performed substitute
teaching services during two previous summer sessions.
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HELD: At least in situations where one party has taken affirmative action
to end the employment relationship prior to filing a claim and clearly
lacked good cause connected with the work for quitting, the Commission
will look to that affirmative action for a ruling on separation. Disqualified
under Section 207.045. (Cross referenced at VL 135.05).

Appeal No. 97-006341-10-060597. In the home health care referral
industry, either the worker or the referral service may initiate
reassignment. In this case, the claimant was removed from her current
assignment at her own request because she was dissatisfied. When the
employer offered claimant reassignment later that same week, claimant
declined because the only way she could get to the new client’s home was
by bus. The employer had never furnished transportation. HELD:
Claimant’s separation occurred when she refused reassignment, not when
she requested removal from her previous client. Claimant’s dislike of the
only available means of transportation, riding the bus, does not constitute
good cause to leave voluntarily, because transportation was claimant’s
responsibility. (Cross referenced at VL 150.20, VL 510.40, and VL
515.90).

Appeal No. 86-02537-10-020587. On August 18, the claimant and
other employees were subjected to a temporary layoff and were told to
return to work on September 2. The claimant never returned and never
called in to the employer. She filed her initial claim on October 9. HELD:
The claimant was separated from employment when the temporary layoff
began. As no misconduct was involved in that separation, no
disqualification under Section 207.044). (Cross-referenced under MC
135.30.)

Appeal No. 370-CA-70. When a claimant is reduced from full-time work
to regular part-time work with the same employer and files a valid initial
claim as a partially unemployed individual, the separation which should
be considered under Chapter 207C of the Act occurred when the claimant
was changed from full-time work to part-time work. (Cross-referenced
under MC 5.00, VL 450.40 and VL 505.00.)



TEX 10-01-96

Appeals Policy and Precedent Manual
MISCELLANEOUS

VL 510.00(4)

Appeal No. 6008-AT-69 (Affirmed by 639-CA-69). The claimant
became incapacitated after he was laid off for an indefinite length of
time due to bad weather and was replaced while he was unable to
work. The separation occurred when he was laid off indefinitely due to
the weather. No disqualification under Section 207.044.

Appeal No. 39676-AT-66 (Affirmed by 1546-CA-66). A claimant
who is employed in regular part-time work and has not been separated
from this work cannot show this work as her last work on her initial
claim since there has been no separation. A claimant must show the
last work from which she was separated prior to her initial claim.
(Cross-referenced under MC 600.05.)

Also see cases under MC 450.55 and TPU 80.00, generally.

Appeal No. 6684-AT-59 (Affirmed by 6731-CA-59). The
continuance of fringe benefits after layoff, as provided in the union
contract, does not constitute wages where a claimant performs no
services and receives no wages. The separation occurs at the time the
claimant is placed in layoff status. This decision cites Karchmer vs.
State, 225 S.W. 2d 222, and Todd Shipyards vs. TEC, 245 S.W. 2d
371. (Cross-referenced at MS 620.00.)

Also see Appeal No. 3229-CAC-75 under CH 30.40.
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MS 600.00 Incorrect Last Employing Unit on Initial Claim.

MS 600.05 Incorrect Last Employing Unit on Initial Claim:
General.

Cases not covered by following sub-heads and involves question of
whether claimant has named his correct last employing unit.

Case No. 361479. The claimant's daughter was eligible for childcare
services funded by the Tarrant County Workforce Development Board.
According to Texas Workforce Commission rules, the daughter was able
to self-arrange unregulated relative care with the claimant.
Reimbursement was disbursed through a contractor of the Tarrant County
Workforce Development Board. The contractor exercised no control over
the manner in which the childcare services were provided and did not
offer any training to the claimant. It simply forwarded the payments to
the claimant based on the time sheets she submitted. HELD: The services
were performed for the benefit of the claimant's daughter, and she
determined who was going to perform the service. The contractor did not
exercise any control over how the childcare services were performed. Thus,
the claimant's daughter should have been named as the last employing unit.

Appeal No. 3947-CA-76. Prior to filing his initial claim for benefits, the
claimant had most recently worked as an independent contractor. His
initial claim, which named this independent contract work as his last
work, was disallowed and a backdated initial claim was taken on which his
last "employment"” was listed. HELD: The claimant correctly named his
last work as an independent contractor even though that work was not
performed "in employment". Section 208.002 of the Act requires that the
Commission mail notice of the filing of an initial claim to the individual or
organization for whom the claimant last worked. This does not necessarily
require that the last employment be named but that the last work be
named whether or not it was in employment.
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Appeal No. 90-06210-10-060190. On his initial claim, the claimant
named as his last work a municipal work release program in which he
had participated pursuant to the order of a municipal court judge, in
lieu of incarceration or the payment of a fine for traffic offenses. For
this work, the claimant had received credit against his outstanding
traffic fines at the rate of $5.46 per hour. HELD: The claimant did not
name his correct last work as required by Section 208.002 of the Act.
The claimant's compulsory participation in the work release program
authorized by a court of law in lieu of incarceration is analogous to
services performed by inmates of a penal or custodial institution which
are excluded by Section 201.074 of the Act from the definition of
"employment." The claimant did not receive or earn wages for his
participation in the program; rather, he earned credit at an hourly rate
against fines owed to the municipality. The claimant's performance of
services and receipt of credit against fines did not constitute "work" for
the notification purposes of Section 208.002 of the Act because his
services were ordered by a court of law.

Appeal No. 123-CA-70. If a claimant preached for a church and
received remuneration for his services and it was the last work the
claimant performed prior to the initial claim, the church must be
shown as the last employer on the initial claim.

Appeal No. 49-AT-68. Section 214.003 is applicable to a situation
where a claimant knowingly and willfully names an incorrect last
employer to avoid disqualification. The claimant admitted that he
named an incorrect last employer because he felt certain the reasons
for separation from his actual last employer would result in
disqualification.

Appeal No. 5182-CA-53. Where the claimant worked simultaneously
for two employers and is laid off by one, he must show the work
separated from on his initial claim because he has not been separated
from the other work.



TEX 10-01-96

Appeals Policy and Precedent Manual
MISCELLANEOUS

MS 600.05(3) - 600.10

Appeal No. 4254-CA-49. The claimant thought he was required,
when filing an initial claim for benefits, to name his last regular
employment. Consequently, he failed to name his actual last work, a
two-day temporary job, on his initial claim. HELD: The initial claim
naming an incorrect last employer was voided but the claimant was
allowed to file a correct backdated initial claim because no evidence of
fraudulent motive was present.

See Appeal No. 39676-AT-66 (Affirmed by 1546-CA-66) under MS
510.00.

MS 600.10 Incorrect Last Employing Unit on Initial
Claim: Self-Employment.

Includes cases involving the question of whether an association or
connection which might otherwise legally be classified as "self-
employment" may be correctly shown as the "last work" on the initial
claim.

Appeal No. 88-05036-10-042188. A claimant cannot name a
partnership as his last work if he was a partner, as he was actually
self-employed and cannot show working for himself as his last work.
Initial claim disallowed under Sections 207.021(a)(2) and 208.002 of
the Act.

Also see Appeal No. 88-05036-10-042188 under CH 40.20 and MS
630.00.

Appeal No. 62-CA-65. The claimant first worked as an employee,
then as an independent contractor for "employer", until the work was
completed. His last work was that as an independent contractor and
should be shown on the initial claim as the last work
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MS 600.15 Incorrect Last Employing Unit on Initial
Claim: Last Work.

Cases which involve the question of whether the correct last employing
unit has had notice of the filing of the claim.

Appeal No. 2001-CA-77. Section 208.002 of the Act requires the
Commission to mail a copy of each initial claim to the last individual or
organization for whom the claimant last worked prior to his initial
claim. The Commission held that it is not necessary to the fulfillment
of this obligation that the claimant's relationship with such last work be
shown to have been "employment" as defined by Section 201.041 of
the Act.

Appeal No. 1508-CA-76. The claimant's next-to-last employer and
his last employer were closely associated, sharing some supervisory
personnel, and the claimant named his next-to-last employer as his
last employer when he filed his initial claim. The claimant's correct last
employer received actual notice of the claimant's initial claim. HELD:
Since the companies were closely associated, sharing some
supervisory personnel, and since the last employer received actual
notice of the claim, the claimant complied with the terms of Section
208.002 of the Act insofar as naming a last employer is concerned.

MS 600.20 Incorrect Last Employing Unit on Initial
Claim: Labor Dispute.
Includes cases involving the question of whether temporary stop gap

employment while on strike may be shown as last work on initial
claim.
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Appeal No. 85-05701-10-051485. Citing its holding in Appeal No.
5881-AT-69 (Affirmed by 652-CA-69) (LD 175.00), the Commission
held that where intervening employment following the inception of a
labor dispute is either (1) significant in duration or (2) substantially
greater in duration than the period of employment with the employer
engaged in the labor dispute, such intervening employment is not so
casual or temporary as to warrant application of Section 207.048 of
the Act to the claimant. Therefore, the claimant's initial claim, naming
the intervening employer as the "last work", should not be disallowed
under Section 208.002 of the Act. (Also digested under LD 175.00.)

Appeal No. 4391-CA-50. The employer-employee relationship
continues while an employee is on strike and that employee must
name the employer against whom he is striking as the last work on his
initial claim even though there is intervening work. There must be a
manifest intention by the employee to resign in order to terminate this
relationship.
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MS 610.00 Qualifying Wages on Initial Claim.

Cases involving the distinction between wages "earned" and wages
"received" for the purpose of establishing qualifying wages on initial claim.

Appeal No. 87-10097-10-061387. The claimant had contended that he
was entitled to additional base period wage credits from a particular
employer. At the Appeal Tribunal hearing, the claimant presented; (1) check
stubs reflecting only a portion of his earnings in question and (2) a W-2 form
reflecting his 1986 earnings from the employer (for whom claimant had
worked for only 10 months during calendar year 1986, the first 9 months of
which were included in the claimant's base period.) HELD: Proration of the
claimant wages as shown on his W-2 form will establish a more accurate
allocation of wage credits than relying on the admittedly incomplete check
stubs produced by the claimant.

Appeal No. 76-F-68 (Affirmed by 16-CF-68). A cash advance to a
seaman on wages already earned is reportable as wages in the calendar
quarter in which the wages are received by the seaman. (See Commission
Rule 15, 40 TAC §815.15).

Appeal No. 234-CF-66. Back pay awards are attributable to the periods of
time designated in the award and must be treated as paid during the periods
of time designated for which they are paid. This ruling on back pay awards is
an exception to the usual interpretation of Section 207.004(a) of the Act
which specifies that the Commission shall establish wage credits for each
individual by crediting him with the wages for employment received by him
during his base period from employers.

Appeal No. 16325-AT-64 (Affirmed by 744-CA-64). Wages are credited
to the calendar quarter of the base period in which they are received by the
claimant regardless of the calendar quarter in which they were earned.

Also see Appeal No. 981-CA-76 under MS 620.00.
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MS 620.00 What Constitutes Wages.

Includes cases which involve the question of whether remuneration
paid the claimant constitutes "wages" which should be reported by the
employer.

Appeal No. 87-10568-10-062187. In order to qualify for the
exemption described in Section 201.067(2) of the Act, an
unemployment work relief or work training program must have, as a
minimum, the following characteristics: (1) There is an employer-
employee relationship which is not based on normal economic
consideration; (2) Qualification for the jobs take into account as
indispensable factors the economic and social status of the applicants;
(3) The product or services are secondary to providing financial
assistance, training or work experience to individuals to relieve them
of their unemployment or poverty or to reduce their dependence upon
various measures of relief, even though the work may be meaningful
or serve a useful public purpose; and (4) The program is financed or
assisted in whole or in part by a federal agency or a state or a political
subdivision thereof. In addition, such an unemployment work relief or
work training program will also have one or more of the following
characteristics: (1) The wages, hours, and conditions of work are not
necessarily commensurate with those prevailing in the locality for
similar work;(2) The jobs did not, or rarely did, exist before the
program began (other than under similar programs); and (3) The
services furnished, if any, are in the public interest and are not
otherwise provided by the employer or its contractors.
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Appeal No. 89-12624-10-113089. The claimant had been employed
in a work-study program at a state-supported institution of higher
learning and sought base period wage credits based on this
employment. HELD: The Commissioners cited the ruling of the Travis
County Court At Law No. 1 in The University of Texas System v. TEC
and Janie Aleman, which held that Section 201.069 of the Act excluded
from the definition of employment all services performed by work-
study participants at institutions of higher education. The
Commissioners reasoned that because a court of competent
jurisdiction has ruled that Section 201.069 of our statute excludes
from employment the services of a work-study participant employed
by any institution of higher education, the Texas Workforce
Commission should be guided by such ruling, in the absence of a
contrary ruling from a higher authority.

Appeal No. 2855-CA-77. Prior to filing her initial claim, the claimant
had worked throughout her base period in a work-study program at a
college. During the entire duration of her work-study employment, she
was at least a half-time student. HELD: Under Section 201.069 of the
Act, the claimant's services did not constitute employment because
she was performing services in the employment of a school and was
regularly attending classes at such school.

Appeal No. 2622-CA-77. The claimant worked as a truck driver. His
compensation consisted of a 5% commission on the gross revenues of
his truck. He was permitted to draw up to a fixed amount each week
against his gross earnings for personal expenses. The employer's
quarterly reports reflected only the claimant's gross earnings less the
advances and the advances themselves were not reported at all.
HELD: The claimant was awarded additional wage credits to reflect the
amounts of his advances and these were credited to the quarter in
which the advances were actually made.
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Appeal No. 981-CA-76. Section 201.081 of the Act defines wages to
mean all remuneration paid for personal services, including the cash
value of all remuneration paid in a medium other than cash. Therefore,
the cash value of an apartment furnished to the claimant must be
included in the wages credited to the claimant from this employer.
Furthermore, since the claimant received monetary remuneration on a
bi-monthly basis, the value of the hon-monetary remuneration
received by him was proportionately allocated among his bi-monthly
pay periods. (Cross-referenced under MS 610.00.)

Appeal No. 1621-CA-73. If an employer does not produce payroll
records and comply with Commission rules by reporting the amount of
wages paid to an employee under Section 207.004(c) of the Act, the
Commission may rely on the best information obtained by it as to the
claimant's work and wages during the base period.

Appeal No. 9987-ATC-71 (Affirmed by 1206-CAC-71). Payments
made to a claimant by an employer in accordance with Public Law 90-
202 because of age discrimination, are considered as wages and are
attributable to the period beginning with the date the claimant applied
for work with the employer and was refused employment. (In this
regard, the principle is analogous to the cases involving the award of
back pay.) (Also digested under CH 30.60 and MS 375.05.)

Appeal No. 2835-AT-71 (Affirmed by 657-CA-71). The term
"wages" does not include the amount of any payment made to or on
behalf of an employee under a plan established by an employer which
makes provisions for his employees generally on account of sickness
or accident disability.

Appeal No. 5273-AT-68 (Affirmed by 860-CA-68). An insurance
solicitor and debit collector who is paid by the week a sum which is
determined solely by the amount of his insurance sales and collections
during the preceding calendar quarter is held to have been paid solely
by way of commission and is exempt under Section 201.071 of the
Act.
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Appeal No. 2371-AT-67 (Affirmed by 55-CA-68). Payments made
to the claimant by the employer during a period when he was not
working and was drawing workmen's compensation due to an injury,
as provided by union contract, were not for personal services and were
not wages as defined under Sections 201.081 and 201.082.

Commission decision involving tax liability of Transport
Workers of America. Payments made by a union to union officials
and member for time lost from their regular employment due to their
pursuit of union business constitute wages under Section 201.081 of
the Act.

Also see Appeal No. 9987-ATC-71 (Affirmed by 1206-CAC-71) under
MS 375.05 and Appeal No. 6684-AT-59 (Affirmed by 6731- CA-59)
under MS 510.00.
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MS 630.00 What Constitutes Employment.

Includes cases which involved the question of whether services
rendered were in employment as defined in section 19(g) of the act.

Appeal No. 88-05036-10-042188. The claimant last worked for a
partnership in which he was a general partner and manager. He
named this work as the last work on his initial claim. Without
consulting the other partners, the claimant had reported to the Texas
Workforce Commission wages paid to himself. HELD: A claimant
cannot name a partnership as his last work if he was a partner, as he
was actually self-employed and cannot show working for himself as his
last work. The claimant was, therefore, not in "employment" as that
term is defined in Section 201.041 of the Act and all wage credits
erroneously reported by the employer for the claimant during his base
period were deleted. As the deletion of such wage credits left no
reported wage credits within the claimant's base period, the claimant's
initial claim was disallowed under Section 207.021(a)(5) of the Act.
(Also digested under CH 40.20 and cross-referenced under MS
600.10.)

Appeal No. 86-03686-10-022587. The claimant contracted with a
company, a subject employer, to work as an extra in a television
commercial. That organization paid the claimant and it hired a
production company. Although the company which contracted with the
claimant sent a representative to the filming of the commercial, he
gave only general directions to the production company's director. The
latter actually controlled the actions of the actors and the filming of
the commercial. HELD: The organization which contracted with the
claimant and paid the claimant was his employer regardless of his
having been given directions as to his part in the commercial by an
employee of another entity which had itself been employed by the
employer.



file://Datax101p.actdc101p.rtdcx101p.twc.state.tx.us/qdata/COMAPP/USERS/CLERICAL/Liz/Precedent%20Manual/z_Master%20Combine%20doc.docx#CH40_20
file://Datax101p.actdc101p.rtdcx101p.twc.state.tx.us/qdata/COMAPP/USERS/CLERICAL/Liz/Precedent%20Manual/z_Master%20Combine%20doc.docx#MS600_10
file://Datax101p.actdc101p.rtdcx101p.twc.state.tx.us/qdata/COMAPP/USERS/CLERICAL/Liz/Precedent%20Manual/z_Master%20Combine%20doc.docx#MS600_10

TEX 10-01-96

Appeals Policy and Precedent Manual
MISCELLANEOUS

MC 630.00(2)

Appeal No. 87-17475-10-100287. The claimant, an adult, and his
father performed services for the employer, an employer subject to
the Act. The employer told the father how the job of painting car
washes was to be performed. In turn, the father supervised the
claimant's work as a painter. The claimant worked at least 8 hours a
day, was paid by the hour and was paid directly by the employer.
HELD: The facts that the claimant was paid by the hour, that he
worked at least 8 hours a day, that the employer instructed his
supervisor as to how work was to be performed, that the claimant had
a continuing relationship with the employer, that the claimant was paid
by the employer, and that the claimant felt he was an employee, all
show that the claimant was in "employment" as defined by Section
201.041 of the Act.

Appeal No. 86-13145-10-070687. The claimant performed services
on a full-time basis during the day for the employer, a private
university. She also attended evening classes at the university. HELD:
Although the claimant was regularly attending classes at the university
while working there, her primary association with the employer was as
an employee and not as a student. Since the claimant's academic
pursuits were secondary to her employment, the Commission held that
she was engaged in employment as defined by the Act. Thus, the
exclusionary language in Section 201.069 did not apply to the
claimant's performance of services.
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Appeal No. 86-00651-10-122986. During his base period, the
claimant worked for a foreign corporation which was a wholly owned
subsidiary of a domestic Texas corporation liable under the Texas
Unemployment Compensation Act. The foreign corporation performs
services for the Texas corporation on a contractual basis. Throughout
the claimant's employment, he worked for the foreign corporation and
was usually stationed in Singapore. Although the claimant usually took
instructions from a supervisor in Singapore who was an employee of
the foreign subsidiary, the claimant usually interfaced and received
instructions from a vice-president of the Texas corporation,
headquartered in Houston. The claimant also occasionally engaged in
business travel with employees of the Texas corporation. The Texas
corporation also handled all of the payroll records for the foreign
subsidiary and the claimant received his paychecks from Houston.
Lastly, the Texas corporation and the foreign subsidiary shared some
members of their Board of Directors. HELD: As the claimant's services
were performed, in substantial part, under the direction and control of
the Texas corporation based in Houston, the claimant was in the
employment of that corporation within the meaning of Section 201.041
of the Act. The fact that the claimant was ostensibly performing
services for the foreign corporation is irrelevant since that entity would
be considered the agent of the Texas corporation under Section
201.046) of the Act. This conclusion was further supported by the
following: the claimant worked closely with and received instructions
from employees of the Texas corporation, he received his paychecks
from the Houston office of the Texas corporation, which handled the
foreign corporation's payroll records and some officers of the Texas
corporation were also officers and directors of the foreign corporation.
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Appeal No. 85-12107-10-092286. Claimant worked two days for
the employer as an actor to complete a film. Claimant's agency
negotiated the contract with the employer. Claimant was directed to
work at a specific location and was paid union scale. HELD: The fact
that the claimant offered his services to more than one employer did
not render him an independent contractor. During the period he was
performing, he was under the specific control of the employer.
Additional wage credits awarded.

Appeal No. 4123-CSUA-76. The claimant had performed childcare
services during her base period for a neighbor who was attending a
work incentive training program. The claimant was reimbursed for
such services by the State Department of Public Welfare (now the
Department of Human Resources) pursuant to a written contract
between the claimant and her neighbor, which was witnessed by a
DPW representative. During the performance of such services, the
claimant was never supervised in any way by either her neighbor or
any DPW representative. At the end of each month, the claimant
submitted a payment voucher to DPW which indicated the number of
hours she had performed childcare services for her neighbor. No
deductions were made in the claimant's reimbursements by DPW for
federal income taxes or for social security taxes. HELD: The claimant
was not in the employment of DPW within the meaning of Section
201.041 of the Act. Although it was understood, by the terms of the
written contract between the claimant and the recipient, that the
claimant would be reimbursed by DPW, no rights of control or direction
over the performance of services by the claimant was reserved by
DPW nor did the evidence indicate that such direction or control were
actually exercised by DPW.
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Appeal No. 2831-CA-76. The claimant worked during his base period
as a trainee for a community action agency under a grant provided by
the Comprehensive Migrant and Seasonal Farmworkers Program
funded by the Department of Labor. All of his wages were paid by this
program. His work ended at the end of the training program. HELD:
The claimant was not employed in covered employment and was
therefore denied wage credits. Section 201.067(2) therefore states
that "employment" shall not include service performed as part of an
employment work relief or work training program assisted or financed
in whole or in part by any federal agency. The Commission found the
claimant to have been employed in such a work training program.

Appeal No. 2347-CA-76. The claimant was employed by the
Economic Development Administration, a federal agency, in a program
designed to train persons in the field of restoration craftsmanship. The
claimant was an unemployed, skilled carpenter who had had no
experience in restoration work. HELD: The claimant was not working
in covered employment. His employment was exempt under Section
201.067(2) of the Act which provides that employment shall not
include service performed as a part of an unemployment work-relief or
work-training program assisted or financed in whole or in part by any
federal agency or an agency of a state or political subdivision thereof,
by an individual receiving such work relief or work training.

Appeal No. 1528-CA-72. The fact that the claimant considered
herself to be an independent contractor is strong evidence that
claimant was an independent contractor.
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Carol and N.J. Segal, Jr., dba the Lages Co. and A.L. Mechling
Barge Lines, Inc. The Commission in this case established some
guidelines for dealing with an employer practice known as payrolling.
Payrolling may be defined as an attempt by an employer to avoid, in
whole or in part, the legal incidence of unemployment compensation
tax by using an agent to report its payroll on the poor risk segment of
its payroll. In this manner, an employing unit could avoid having to
pay the unemployment tax altogether or an employer, by placing its
high-risk employment on another payroll, can lower or retain a low tax
rate on its overall payroll. It is the Commission's responsibility in
administering the Act to limit such a practice as payrolling so that it
will not adversely affect the intended purpose of the Act.

Three elements to consider when determining who is to be required to
make contributions into the unemployment compensation fund are:

1. For whom is the service performed?
2. Who pays for the service performed?
3. Who controls the performance of the service?

Commission decision involving tax liability of Austin Postal
Services, Inc. Service performed by an individual under the age of
eighteen in the delivery or distribution of newspapers or shopping
news, not including delivery or distribution to any point for subsequent
delivery or distribution, is exempt from "employment" under Section
201.073 of the Act. However, the employer has the burden of proving
individuals so employed were under age eighteen.

Commission decision involving tax liability of Dallas Automobile
Club. If a written contract of hire gave the employer the "right to
control" the manner and details of how the work is to be performed, it
does not matter that the employer did not, in fact, exercise such
control.
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Commission decision involving tax liability of Logan U.
Mewhinney, M.D. An employee is considered in employment until the
employer-employee relationship has been severed, such as by a
resignation or by a discharge. Part-time employees who have regular
working hours each week and are paid on a semi-monthly salary are
employees on their days off, regardless of whether they were actually
performing services or not.

Commission decision involving tax liability of Chatham &
Associates. A court reporter is a highly trained professional practicing
a skilled calling. If he is not supervised in his work, furnishes his own
transportation and pays his own expenses, his remuneration is based
on the amount of work he performs and no deductions are made from
his earnings, and he is free to determine the hours of work and,
generally, the site of the work, he is not in employment and no
unemployment taxes are due on his earnings.

Commission decision involving tax liability of Regina Guild. An
actual rather than potential exemption by the Internal Revenue
Service of an allegedly non-profit organization is required before an
employing unit's status can be considered under Section 201.023 of
the Act. Otherwise, Section 201.021 applies.

Commission decision involving tax liability of Rio Grande Family
Radio Fellowship, Inc. The corporation was not a convention or
association of churches. Although it was operated primarily for
religious purposes, it was not operated, supervised, controlled or
principally supported by a church or a convention or association of
churches. Therefore, services performed for the corporation were not
exempt under Section 201.066 unless the corporation was a church.
The corporation was not a church because it was interdenominational
and was not a body of Christian believers having the same creed, rites,
etc. It was simply a radio station which primarily broadcasted
programs of a religious nature.
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Commission decision involving tax liability of MilMar, Inc. etc.
(owners of shrimp trawlers). Unless there is total relinquishment of
control through a bare-boat, or demise, charter, the owner of the
trawler is considered, under maritime law, to have sufficient control to
be charged with the duties of an employer. The owner is the employer
of the captain and the crew. (See Section 201.075 of the Act.)

Commission decision involving the tax liability of Ruth Craig
dba Yellow Cab of Grayson. The Commission was faced with the
guestion of the employment status of taxicab drivers operating under
a lease agreement. In reaching a conclusion that the drivers in this
case were employees of Yellow Cab of Grayson, the Commission
followed several federal cases which have invariably held drivers, who
were not accountable for the balance of fares collected and who paid a
stipulated daily rental to the owner of the cabs, to have been lessees
or independent contractors. Conversely, those drivers who pay the
owner of the cabs a percentage of the fares and who are dispatched by
phone or radio are generally considered to be in employment.

Commission decision involving the tax liability of Barshu, Inc.
Barshu, Inc. was the owner of several trucks equipped for specialized
hauling. The trucks were leased to C & H Transportation Co. The
Commission determined that the drivers operating the trucks were not
employees of Barshu, Inc. The legal entity which possesses the
necessary permits from the appropriate state and federal authorities to
engage in business as a specialized motor carrier not only has the
right to control the drivers of the trucks operating under its permits
but, in fact, has the duty to exercise direction and control over the
performance of their services.
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Commission decision involving the tax liability of C & H
Transportation Company, Inc. C & H Transportation Co., Inc., was
engaged in the interstate transport of various products. It operated
under certificates of public convenience and necessity issued by the
Interstate Commerce Commission and various state regulatory
agencies. An issue of tax liability arose concerning whether the drivers
of tractors leased to C & H Transportation were employees of that
company. The Commission found that while a number of factors
tended to indicate control by C & H over drivers of the leased
equipment, the elements so indicating control were the direct result of
government regulations. Various elements of control which the lessee
(C & H) was required by government regulation to maintain were not
inconsistent with the driver not being the lessee's employment.

Commission decision involving the tax liability of Sandra and
John D. Hartley, dba Big John Enterprises. When a transportation
company leases a tractor from a person also performing services as a
driver, the cost of leasing the motor vehicle and the cost of providing a
driver should be separated to determine the amount of wages or
earnings which should be reported to the Commission for the purpose
of determining the amount of unemployment compensation
contributions due the Commission by the company. The existence of
the employment relationship is reinforced where the company's
dispatchers dictate when, where and how the drivers are to perform
their duties and where the drivers are required to submit periodic
reports to the company.
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Decision involving tax liability of United Missionary Aviation
Inc. dba Missionary Tape and Equipment. The Legislature did not
intend to exempt from unemployment taxation services performed for
every organization engaged in some form of religious activity.
Conversely, they set out specific categories of organizations entitled to
an exemption. Since the corporation in question was not a church,
convention or association of churches and was not controlled or
principally supported by the church, convention or association of
churches, it was not exempt under Section 201.066 of the Act, and it
was not necessary to decide whether the corporation was operated
primarily for religious purposes.
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MC 490.40 Violation of Law: Offenses Involving Morals.
MC Wage Demand
MC 600.00 Wage Demand (including raises)
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MC 5.00

MC General

MC 5.00 General.

Includes cases containing (1) a general discussion of misconduct, if the
point cannot be handled by a specific line (2) points not covered by
any other line in the misconduct division, or (3) decisions under a
statutory provision other than a misconduct provision, which do,
nevertheless, decide the fact of "misconduct” or "discharge".

Appeal No. 2133419. In the oil and gas industry, it is customary for
employees working on vessels at sea to routinely alternate pre-
determined periods of work on a vessel with pre-determined rest
periods (home rotations). In this case, the claimant knew since
beginning the job that the work schedule involved working 28 days on
board the vessel followed by 28 days of home rotation, after which he
would report back to work on the vessel. During home rotations, the
claimant was required to take professional training, at the employer’s
expense, and respond to the employer’s communications. The
employer remained obligated to continue the benefits of employment.
The claimant was paid on a biweekly basis for each day spent working
on the vessel but was not paid for the days spent on home rotation.
After completing one such 28-days of work on the vessel, the claimant
began a typical 28-day home rotation.
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During the period of home rotation, the claimant filed for
unemployment benefits, knowing that he was scheduled to return to
work on the vessel. HELD: Separation is an issue that requires an
examination of all the facts and circumstances. The employment
relationship in this case was not severed when the home rotation
began, even though the claimant stopped performing services and
earning wages. Employment relationships in the off-shore oil and gas
industry that involve regular, rotating periods of extended off-shore
work followed by extended periods of cessation in work and pay
connected to a mutually understood return to work date continue until
one party notifies the other that the employment relationship has been
severed. In this case, the claimant notified the employer that the
employment relationship had been severed, for purposes of
unemployment benefits, when the claimant filed a claim for
unemployment benefits. The claimant in such a situation voluntarily
quits the work without good cause connected with the work.
Disqualification under Section 207.045 of the Act. Cross referenced at
MS 510.00, VL 135.25 and VL 510.40.

Section 201.012 of the Texas Unemployment Compensation Act states,
Misconduct means mismanagement of a position of employment by
action or inaction, neglect that jeopardizes the life or property of
another, intentional wrongdoing or malfeasance, intentional violation
of a law, or violation of a policy or rule adopted to ensure orderly work
and the safety of employees. The term 'misconduct' does not include
an act in response to an unconscionable act of an employer or
superior."
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Appeal No. 1403-CA-78. The employer's personnel policy provided a
multi-step disciplinary procedure for excessively absent employees, such
procedure progressing in sequence, upon the occurrence of each
unexcused absence, from warning to counseling to disciplinary suspension
to discharge. Upon the occasion of her next-to-last unexcused absence,
the claimant was advised that, upon her next unexcused absence, she
would be suspended without pay for five days. Nonetheless, when the
claimant was next absent without excuse, she was discharged even
though she had never been suspended as required by the employer's
policy. HELD: The employer did not comply with the terms of its own
disciplinary procedure and the claimant did not have the benefit of
progression through the required steps of the procedure prior to her
discharge. Therefore, she did not feel that she would be discharged on
the occasion of her last absence. The claimant's discharge without proper
treatment under company policy was not for misconduct connected with
the work.

Appeal No. 96-010354-10-090996. On June 14, 1996, the employer
essentially placed the claimant on probation, by advising her that she had
thirty days to improve her performance as manager or she would be
terminated. On July 4, 1996, the employer decided to terminate the
claimant, rather than affording her the entire thirty-day probationary
period, because the claimant’s performance did not improve. HELD: If an
employer determines during the probationary period that an employee
has committed a dischargeable offense or is not going to improve, the
employer is not obligated to afford the employee the entire thirty-day
probationary period before discharging the employee. The scope of our
review is limited to whether the incident prompting the discharge would
be considered misconduct connected with the work. In this case, the
claimant’s failure to improve her performance would be considered
misconduct connected with the work.
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Appeal No. 4492-CUCX-76. The claimant, who worked part time
while attending college, was discharged because he had not attended a
required technical training school. The employer had not afforded the
claimant an opportunity to attend the training school because he knew
that the claimant planned to seek other work when he earned his
degree and, therefore, the $1000.00 training school tuition fee,
customarily paid by the employer, did not appear justified in the
claimant's case. The claimant would have attended the training school
had he been given the opportunity. HELD: Discharged for reasons
other than misconduct connected with the work since the claimant had
not been given an opportunity to attend the training school.

Appeal No. 3122-CSUA-76. The claimant was discharged because he
was accident prone, had allegedly abused his sick leave, and had left
the employer's premises without notice or permission on April 23,
1976. HELD: No misconduct connected with the work. The evidence
showed that (1) as to his being accident prone, the employer's safety
director and safety committee had found, after investigation, that the
claimant had not been at fault in any of the seven accidents in which
he had been involved; (2) his alleged abuse of sick leave consisted of
his having accrued only six hours of sick leave at the time of his
separation, which could not be considered misconduct connected with
the work in the absence of evidence that the claimant had taken such
leave without notice or when he was not genuinely entitled thereto;
and (3) as to his absence without notice or permission on April 23,
1976, this was due to his having been mistakenly arrested and held
incommunicado until 4:00 p.m., at which time he immediately
returned to work, whereupon he was discharged.
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Appeal No. 1419-CA-76. The claimant was discharged allegedly
because of his failure to report to work on time. This allegation was
not supported by any evidence as to the number of times the claimant
had been tardy or any specific occasion when he had been tardy. His
discharge occurred on the day he had left the job site and returned
with a policeman because he felt that his life was in danger following
an incident with a co-worker. HELD: The claimant was discharged, not
for any tardiness, but rather because he had brought a policeman to
the job site. The claimant's bringing a policeman to the job site
because he believed that his life was in danger was not an act of
misconduct connected with the work.

Also see Appeal No. 370-CA-70 under MS 510.00 and Appeal No. 62-
CA-65 under VL 505.00.

Also see, among others, Appeal No. 2027-CA-EB-76 under MC 435.00,
suggesting that a finding of no misconduct may be based, in part, on
the fact that a claimant was not warned.

Appeal No. 97-004948-10-050997. The claimant, a sales
representative, was discharged for excessive tardiness after numerous
verbal warnings. None of these warnings, however, specifically advised
claimant his job was in jeopardy due to his tardiness. On his last day
the claimant missed a previously scheduled mandatory sales meeting
when he arrived late to work. HELD: Discharged for misconduct.
Where the employer’s repeated warnings are sufficient to put claimant
on notice that certain behavior is unacceptable, it is unnecessary for
the employer to further warn claimant his job is in jeopardy. (Also
digested at MC 435.00).
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MC 15.00 - 15.05

MC Absence

MC 15.00 Absence.
MC 15.05 Absence: General.

Includes cases containing (1) a general discussion of absence as
related to misconduct, (2) points not covered by any other subline
under line 15, or (3) points covered by three or more sublines.

Appeal No. 87-18829-10-102887. The claimant was discharged
after she failed to report to work for two workdays following her
doctor's full release to return to work. The claimant had been off work
due to a nonwork related injury. She submitted no medical statement
concerning the two days she failed to report to work. HELD: As the
claimant's absences on the two days in question were not medically
verified, they were in violation of a rule adopted by the employer to
ensure orderly work, thus meeting the definition of misconduct
prescribed by Section 201.012 of the Act.

Appeal No. 2407-CA-77. The claimant had received warnings for his
poor attendance record. Nonetheless, he was absent from work on the
day before his discharge and was late to work on the day of his
discharge. HELD: Discharged for misconduct connected with the work.
Disqualification under Section 207.044 of the Act.

Appeal No. 2090-CA-77. The claimant was discharged because of
her attendance record. During a twenty-five day period, she had been
absent four times, late to work seven times and had left work early on
one occasion. All but one instance of absenteeism or tardiness were
unexcused and only one absence was excused. HELD: Discharged for
misconduct connected with the work. Disqualification under Section
207.044.

Appeal No. 1605-CA-77. The claimant was discharged because he
failed to return to work until two workdays after he had completely
recovered from an eye infection for which he had been off work. HELD:
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Discharged for misconduct connected with the work. Disqualification
under Section 207.044.MC 15.05(2) - 15.10

Appeal No. 601-CA-76. The claimant was discharged immediately
upon telling the employer that he intended to take off work in order to
keep a doctor's appointment. He was not given an opportunity to
protect his job by deferring the doctor's appointment and had offered
to make up the time lost by reason of the doctor's appointment.
HELD: Discharged but not for misconduct connected with the work.

Appeal No. 502-CA-76._The claimant had been placed on probation
because of his absences and tardiness during a three-month period. All
of his attendance problems had been due to his father's ililness and
death and the settling of his father's estate. The claimant had always
notified his immediate supervisor in advance of such absences or
tardiness. After being placed on probation, the claimant punched in six
minutes late on one occasion and, on another occasion, punched in
exactly at starting time which, under the employer's rules, constituted
a tardy. The claimant was discharged following the latter occasion
because of his attendance record. HELD: Discharged for reasons other
than misconduct connected with the work. The claimant's absence and
tardiness were primarily due to compelling personal reasons and the
claimant had always properly informed his immediate supervisor in
advance of the reason for an absence or tardiness.

MC 15.10 Absence: Notice.

Where the question of notice rather than absence itself is the chief
consideration.

Appeal No. 87-17008-10-092887. The claimant left work on Friday
because he was feeling ill. He did not notify anyone of his departure
although he was aware company policy required him to do so. When
he arrived home, he notified the employer's dispatcher by telephone.
On Monday, a doctor diagnosed the claimant as having food poisoning.
He was terminated on Tuesday for failing to give notice of his
departure from work on Friday. HELD: The claimant's failure to even
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attempt to advise anyone before he left constituted misconduct
connected with the work.
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Appeal No. 87-18557-10-102387. The claimant failed to report to
work for two days and failed to notify the employer either day because
he was out of town caring for his sick mother. Previously, he had been
formally reprimanded for failing to notify the employer of absences.
The claimant was discharged when he reported back to work after the
last absences. HELD: As the claimant did not establish that he had a
compelling reason for failure to notify the employer that he would be
absent, and as he had previously been reprimanded for the same
offense, the claimant's discharge was for misconduct connected with
the work.

Appeal No. 2333-CA-77. The claimant was replaced while on an
informal leave of absence due to an industrial injury. He had made no
effort in over two months' time to contact the employer to advise him
of his condition or to inquire as to his job status. HELD: The claimant's
lack of effort to protect his job in this situation constituted misconduct
connected with the work. Disqualification under Section 207.044.

Appeal No. 1629-CA-77. The claimant had been referred to a
hospital by the employer's physician and was hospitalized due to
illness. At the time of his hospital admission, the claimant notified the
employer and, from time to time during his hospital stay, advised the
employer of his progress. He was discharged from employment by
being replaced before he recovered. HELD: Discharged for reasons
other than misconduct connected with the work. Absence from work
without notice to the employer of the reason for such absence
constitutes misconduct connected with the work. However, in this
case, the claimant had been justifiably absent due to illness, had
properly notified the employer of his hospital admission and had made
reasonable efforts thereafter to keep the employer advised of his
continuing illness.
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Appeal No. 1008-CA-77. The claimant was discharged for having
been absent from work without notice. HELD: Discharged for reasons
other than misconduct connected with the work. The claimant, who did
not have a telephone, had made an agreement with her manager
whereby, if she did not report for work within one hour after starting
time, he would assume she was going to be absent and would call in a
replacement for her for that day.

Appeal No. 947-CA-77. The claimant had been absent from work
due to illness for five consecutive days. She had notified her
immediate supervisor of her absence on each of the first two of such
days but not on any of the three subsequent days. She was discharged
for her failure to give notice of her absence on the latter days. HELD:
Discharged for misconduct connected with the work. Disqualification
under Section 207.044.

Appeal No. 617-CA-77. The claimant was absent from work for three
consecutive days because of her emergency need to leave town to
arrange for the funeral of a close relative and because of delays
encountered in the funeral arrangements. On the morning of the first
day of absence, the claimant's sitter notified the employer of the
reason for the claimant's absence and that she would probably return
the following day but, in any case, would contact the employer as soon
as she returned. On the morning of the third day of absence, the
claimant notified the employer of the delays encountered and her need
to be absent that day. HELD: Discharged but not for misconduct
connected with the work. The claimant had properly notified the
employer and kept him reasonably informed of her situation.
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Appeal No. 4317-CA-76. The claimant was discharged for an
absence of one week necessitated by the illness of her minor child. The
claimant gave notice of the necessity for such absence and her
husband called in each day of her absence. HELD: Not discharged for
misconduct connected with the work. The evidence showed that the
claimant had given proper notice of the reason and necessity for her
absence, her husband never having been advised that it was
necessary for the claimant herself to call in on each subsequent day of
her continuing absence.

Appeal No. 3655-CA-76. The claimant was absent from work due to
illness. As he did not have a telephone, he asked a co-worker to give
notice for him of his inability to report to work. The claimant was
discharged for absence without notice because the co-worker failed to
give notice on the claimant's behalf. HELD: Discharged for misconduct
connected with the work, as it was the claimant's responsibility to
notify the employer of an absence. Disqualification under Section
207.044.

Appeal No. 771-CA-76. The claimant had been discharged for her
absence from work without notice due to illness. On the occasion in
question, the claimant had called the office where she worked and, not
receiving any answer, had thereupon called and left word with the
employer's answering service. HELD: Not discharged for misconduct
connected with the work. The claimant had taken reasonable steps to
report to the employer her inability to be at work due to illness.
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Appeal No. 7-CA-76. The claimant was called away during the night
by a sudden family emergency in another town. As she left prior to the
opening of the employer's switchboard, she asked another employee
to notify the employer of her inability to be at work. She was
discharged because of the other employee's failure to give such notice.
HELD: Discharged but not for misconduct connected with the work.
The evidence showed that the employer customarily permitted an
employee to give notice of the necessity for an absence through
another, as the claimant in this situation was compelled to do. Under
these circumstances and in light of the emergency situation faced by
the claimant, the other employee's failure to give notice on her behalf
did not constitute misconduct connected with the work on the
claimant's part.

Appeal No. 893-CA-76. The claimant had been injured on the job
and was off work for three and a half months for this reason. During
his absence, he was treated by his physician and a specialist, at the
request of the employer's insurance carrier. When released as able to
return to work, the claimant immediately contacted the employer and
learned that he had been replaced. HELD: The Commission found that
the claimant had not voluntarily left his last work but, rather, had been
discharged for reasons other than misconduct connected with the
work. Regarding the latter, the Commission held that the claimant had
reasonably assumed that the employer had been advised of his
progress during his continuing absence since the employer's insurance
carrier had been so advised.

Appeal No. 723-CA-76. The claimant was discharged after an
absence of approximately ten consecutive days. She had given notice
only with respect to the first day of such absence. She had been
previously warned of the necessity for calling in when absent and had
been aware that regular notice was required during any absence.
HELD: Discharged for misconduct connected with the work in that she
did not give daily notice of the necessity for her absence, as required
by the employer's policy. Disqualification under Section 207.044.
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Appeal No. 663-CA-76. The claimant was discharged for having left
her place of work during working hours (due to her having become
emotionally upset by an incident at work) without having notified a
member of management that she was leaving. Such notice was
required by company rule. Some member of management was always
on duty but the person whom the claimant notified was not a member
of management. HELD: Discharged for misconduct connected with the
work. Disqualification under Section 207.044.

Appeal No. 660-CA-76. The claimant was discharged because she
had been absent from work for two days without having called in.
HELD: Although the employer had no specific policy requiring that an
absent employee call in on a daily basis, the expectation that the
claimant do so was not an unreasonable one. Hence, her failure to call
in constituted misconduct connected with the work. Disqualification
under Section 207.044. (Cross-referenced under MC 485.05.)

Appeal No. 3673-CA-75. The claimant was arrested while at work
and was replaced because, during the two scheduled workdays
following his arrest and detention, he did not notify the employer of his
incarceration. HELD: The claimant's failure to keep the employer
advised of his whereabouts on the two days that he missed from work
because of his incarceration constituted misconduct connected with the
work. (Also digested under MC 490.30.)

Appeal No. 3197-CA-75. The claimant was discharged for having
failed, in violation of a known rule of the employer, to call in on four
workdays in a twelve-day period, on each of which four days he was
absent from work. HELD: Discharged for misconduct connected with
the work. Disqualification under Section 207.044.
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MC 15.15 Absence: Permission.

Where the question of permission rather than the absence itself is the
chief consideration.

Appeal No. 2769-CA-77. The claimant was discharged for excessive
absenteeism and for failing to produce according to the employer's
standards. Her five absences in five months were all occasioned by the
illness of her child, each requiring her presence, and were upon
permission being granted by the employer. She performed her work to
the best of her ability and had never been counseled regarding her
performance or her absence. HELD: No misconduct connected with the
work. The claimant did her job to the best of her ability and secured
permission to be off when absences were required due to family
illness. (Cross referenced under MC 15.20.)

Appeal No. 2308-CA-77. The claimant was discharged upon his
timely return from an authorized leave of absence. The employer,
although having assented to the claimant's request for time off, had
concluded during his absence that it had placed an undue burden on
his co-workers. HELD: No misconduct connected with the work.
Although the claimant's absence had caused an extra workload to fall
on other workers, he had been absent with the employer's permission.

Appeal No. 679-CA-77. The claimant was discharged because the
employer believed that he had left work early without permission.
HELD: No misconduct connected with the work as the evidence
showed that the claimant, in fact, had proper permission from his
immediate supervisor to leave work early.
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Appeal No. 190-CA-77. The claimant was placed on leave of absence
because she was unable to perform her usual work and had been told by
her physician to cease such work. The employer had no other work for
her to do. Her leave of absence guaranteed reinstatement whenever the
claimant obtained an unconditional release to return to work. The
claimant filed her initial claim shortly after being placed on leave of
absence, at which time she was still unable to work. HELD: The claimant
was separated by company action and not for misconduct connected with
the work. No disqualification under Section 207.044. (However, the
claimant was held ineligible under Section 207.021(a)(3) of the Act, as
not able to work, from the date of her initial claim, forward.)

Appeal No. 4100-CA-76. Following warnings for absenteeism, the
claimant was discharged for a subsequent absence of three consecutive
workdays, without notice or permission. HELD: Since the claimant had
previously been warned concerning his absenteeism without permission
yet had subsequently been absent without permission or proper notice to
the employer, he was found to have been discharged for misconduct
connected with the work. Disqualification under Section 207.044.

Appeal No. 3056-CA-76. The claimant was discharged because, during
the last two weeks that he worked, he had been leaving work early. He
had been doing so in order to obtain treatment for an arthritic condition.
On each occasion, he had notified his immediate supervisor that he was
leaving early, and the supervisor had either expressly authorized him to
leave work early or had acquiesced therein. The supervisor had the
authority to forbid the claimant from leaving work early but had not
exercised it. HELD: No misconduct connected with the work since the
claimant's early departures were always with the express or implied
approval of his superior.
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Appeal No. 1040-CA-76. The claimant was discharged because he
took longer than he had anticipated to attend to some personal
business. He had secured prior permission to report to work late in
order to attend to the matter. HELD : By notifying the employer in
advance that, because of personal business, he might be late in
reporting to work, and receiving the employer's permission therefore,
the claimant put the employer on notice that he was attending to
personal matters which could cause him to be delayed longer than
expected. No misconduct connected with the work.

Appeal No. 1-CA-76. The claimant took one week's leave from his
job for personal reasons. He had notified the employer's dispatcher of
his intended absence. Although the dispatcher was the individual
whom the claimant was obligated to notify in case of any absence or
tardiness, he did not have the authority to approve leave requests.
The claimant was replaced while absent. HELD: The claimant had not
received permission to be off by any individual with the authority to
grant such permission. Accordingly, the claimant's absence from work
without such proper permission constituted misconduct connected with
the work and a disqualification was assessed under Section 207.044.

MC 15.20 Absence: Reasons.
Consideration of the reasons for absences.

Appeal No. 87-08030-10-050587. A claimant's absence from
scheduled work due to his incarceration for criminal charges arising
from off-duty conduct, which charges the claimant has not denied (in
this instance, entering a plea of no contest) and for which the claimant
was assessed a fine and a jail sentence, constituted misconduct
connected with the work. (Also digested under MC 490.30.)
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Appeals No. 86-04116-10-030487. The claimant was discharged
after having missed work due to an alleged iliness. He presented a
doctor's statement to excuse this absence but the claimant neither
spoke to nor saw the doctor on the day in question. The employer's
policy required a valid doctor's excuse for any absence due to illness.
Previously, the claimant had been reprimanded and warned that his
attendance violations, including unexcused absences, were
jeopardizing his job. HELD: The claimant's failure to produce adequate
verification of his absence due to illness, after being warned that his
job was in jeopardy, was misconduct connected with the work. The
employer has a right to be provided with a doctor's excuse that is
based on the claimant's actual contact with a doctor.

Appeal No. 86-01637-10-011587. The claimant withessed a
murder. The local police put him under protective custody and did not
allow him to return to work. The claimant, who had received death
threats, was advised by the police that they could not guarantee his
safety and that he should leave the state until the anticipated trial.
Before acting on such advice, the claimant contacted the employer and
was told that he could have his job back whenever it was safe for him
to return to Texas. HELD: The claimant was unable to attend work for
reasons beyond his control. It is not necessary for a person to risk his
life returning to work when such danger stems from his willingness to
testify on behalf of the State of Texas to protect the general welfare
and safety of this State.
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Appeal No. 91-11479-10-101491. Even if a claimant has been
warned that his or her job is in jeopardy due to poor attendance, the
claimant's subsequent absence from work due to the illness of a minor
child in the claimant's care does not constitute misconduct connected
with the work if the claimant gave proper notice of such absence to the
employer, the child's condition is medically verified, there was no
reasonably available alternative source of care for the child and the
employer refused to allow the claimant a reasonable amount of time
off during the child's illness.

Appeal No. 2877-CA-77. The claimant was discharged for excessive
absenteeism. She had received a written warning for her excessive
absenteeism and tardiness, which was frequently without proper
personal notice as required by the employer's written rules. On the
occasion of her last absence, another individual contacted the
employer on the claimant's behalf and advised the employer that the
claimant would not report to work because her infant child was sick.
On that day, the claimant took the child to a doctor and, later that
day, to a graduation ceremony. The claimant had several relatives in
the area but made no attempt to arrange for someone else to take the
child to the doctor or otherwise care for it so that she could report to
work. HELD: The claimant's absence, after warning, due to the illness
of a family member constituted misconduct connected with the work
where she did not make a substantial effort to obtain other care for
the child so that she would be able to report to work as scheduled.
Disqualification under Section 207.044.
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Appeal No. 614-CA-77. The claimant was discharged because he had
been late to work (with advance notice) due to the illness of his
daughter. Prior to that occasion, on another day he had left work
thirty-five minutes early with permission and, on still another day, he
had been absent all day, again with permission. All of the irregularities
in attendance had been caused by the illness of his daughter. HELD:
Discharged for reasons other than misconduct connected with the
work, where all attendance problems were occasioned by the illness of
his child, a circumstance over which he had no control, and where all
instances of absenteeism or tardiness were upon notice and with
permission.

Appeal No. 80-CA-77. On a scheduled workday, the claimant notified
the employer that she would not be in because her child was ill. The
claimant absented herself from work and was discharged. She falsely
notified the employer that she had taken the child to a doctor and that
the latter had advised her to stay home with the child. In fact, the
claimant attended a fair while the child's grandparents cared for the
child. HELD: Discharged for misconduct connected with the work as
the claimant was absent from work without a valid excuse when she
was needed by the employer. Disqualification under Section 207.044.
(Also digested under MC 140.20.)

Also see Appeal No. 2769-CA-77 under MC 15.15.

Appeal No. 1282-CA-77. The claimant was discharged, after several
warnings, because of his attendance record. Immediately before his
discharge, he absented himself from work, with notice, in order to take
his pregnant wife to a doctor. However, the evidence showed that the
claimant did not take his wife to the doctor on the day he took off but,
rather, did so on the next day when he had not been scheduled to
work. The claimant presented no medical evidence of the necessity for
taking his wife to the doctor on the day that he took off from work.
HELD: Absenteeism or tardiness due to personal reasons, other than
personal illness, or because of a claimant's failure to arrange other
care for an ill family member, constitutes misconduct connected with
the work. Disqualification under Section 207.044.
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Appeal No. 2386-CA-77. The claimant, in reliance on the employer's
general, but not invariable, practice of requiring Saturday work only every
other Saturday, set her wedding date for one of the Saturdays she
expected to be off work, June 11th. On June 6th or 7th, the claimant's
supervisor notified her that no work would be scheduled for June 11th;
however, on June 9th the company president notified all employees that
they would be expected to work on June 11th. The claimant then
requested of her supervisor that she be given the 11th off. This request
being denied, she requested permission to speak to the president of the
company. This permission was also denied by her supervisor as, in his
opinion, it would "do no good" for the claimant to speak to the company
president. The supervisor also told the claimant that, if she did not work
on the Saturday in question, she should not bother to come in on the
following Monday. When she called in on Tuesday, she was discharged for
her Saturday absence. Other employees absent on the Saturday were
neither discharged nor otherwise disciplined. HELD: Discharged but not
for misconduct with the work. Although absence from work without
permission usually constitutes misconduct connected with the work,
where, as here, the claimant had first been told that no work would be
required on the day in question, only to have this order later
countermanded, and where her request to be off was denied by her
immediate supervisor, and she was not permitted to take this decision to
higher management, even though she had an important reason for
wanting to be off, her absence from work did not constitute misconduct
connected with the work.

Appeal No. 1983-CA-77. The claimant was discharged for failing to
report to work after having been told that his continued absence could not
be tolerated. He had been absent for five days on the occasion in
question, the last two days without even calling in. The claimant's absence
had been due to the repossession of his car and his efforts to recover it.
HELD: Discharged for misconduct connected with the work.
Notwithstanding the repossession of the claimant's car, he had
transportation to work. He put the personal consideration of recovering his
car above the retention of his job. Disqualification under Section 207.044.
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Appeal No. 1790-CA-77. The claimant was discharged, after warnings,
for having more than twenty-three unexcused absences during an eight-
month period, all of which were due to family problems. HELD:
Discharged for misconduct connected with the work. It was the claimant's
responsibility to manage her personal problems in such a way as not to
interfere with her work. Disqualification under Section 207.044.

Appeal No. 3834-CA-76. The claimant was discharged because he failed
to present to the employer evidence of the reason for his absence from
work, as requested. HELD: Discharged for misconduct connected with the
work in that he failed to comply with a reasonable request of the
employer. Disqualification under Section 207.044.

Appeal No. 2770-CA-76. The claimant was absent from work a great
deal due to personal reasons but was not discharged until after an
absence from work of four days, due to illness. This fact was supported by
medical evidence. Her last absence for personal reasons had been more
than two weeks before her illness and ensuing absence. HELD: Discharged
but not for misconduct connected with the work. The claimant's discharge
took place when it did because of an absence due to the claimant's own
illness and an absence for reason of personal illness does not constitute
misconduct connected with the work.

Appeal No. 2480-CA-76. The claimant was on probation due to her
attendance record. The condition of her probation was that she not be
absent again for any reason. She was discharged because she was later
absent from work due to her own personal iliness of which the employer
was duly notified. HELD: Absence from work due to illness, with due
notice, does not constitute misconduct connected with the work. (Cross-
referenced under MC 485.10.)

As to absences for personal iliness, also see Appeal No. 87-03012-
10030488 and Appeal No. 832-CA-77 under MC 485.10.
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Appeal No. 2055-CA-76. The claimant was absent from work from
March 19 through March 30, 1976 for the asserted reason that he had arm
trouble. He gave the employer proper notice but did not seek medical
treatment. However, on March 30, he obtained a medical statement
indicating his release as able to return to work as of March 31. The union
contract provided that an employee will be discharged if absent for three
days unless the reason for the absence is acceptable to the employer.
HELD: Discharged for misconduct connected with the work. The claimant
was absent for a considerable time, assertedly for a fairly serious
temporary disability, but did not seek medical treatment for it. The
claimant's failure to seek medical treatment, therefore, reflected adversely
on the validity of his reason for his absence. Disqualification under Section
207.044.

Appeal No. 1444-CA-76. The claimant, who lived and worked in Tyler,
was discharged because she would not tell her supervisor the reason why
she could not work on two successive workdays for which she wished to
be absent. (The reason was that she was going to consult a physician in
Dallas.) HELD: The claimant's telling the employer that she would not be
at work as expected and her refusal to given him any clear information as
to the reason therefor constituted misconduct connected with the work.
Disqualification under Section 207.044.
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Appeal No. 1202-CA-76. The claimant was discharged for absenteeism.
Out of the last eleven working days of the claimant's employment, she had
been absent from work on six days, had left early on one occasion, and
had arrived late to work on another occasion. Three of her absences had
been due to her own personal iliness, two of her absences had been due to
the illness of her stepfather and one absence had been due to the
claimant's car having been repossessed. On the occasion of her last
absence, she had had a dental appointment but stayed away from work all
day because she had felt that she was about to contract the flu. HELD:
Discharged for misconduct connected with the work. Disqualification under
Section 207.044. During a short period of employment, the claimant had
had an excessive number of absences, several of which were not due to
her own iliness. As to her last absence, the claimant had had a dental
appointment but was absent all day without a reasonable excuse.

Appeal No. 3033-CA-75. The claimant was discharged because he was
seen at the employer's credit union on a day when he had failed to report
to work due to illness. His discharge was based on the assumption that, if
he was well enough to be at the credit union, he was well enough to work.
HELD: No misconduct connected with the work. The evidence showed that
the claimant went to the credit union on the day in question to borrow
money to pay his doctor, who had declined to treat the claimant unless he
paid at the time treatment was rendered.

Also see cases digested under MC 490.30
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MC Attitude Toward Employer

MC 45.00 Attitude Toward Employer.
MC 45.05 Attitude Toward Employer: General.

Includes cases containing (1) a general discussion of claimant's attitude
toward employer's interest, (2) points not covered by any other subline
under line 45, or (3) points not covered by three or more sublines.

Appeal No. 86-2551-10-020687. The claimant, an attorney, was
discharged because he disagreed with the employer. A senior partner had
confronted the claimant about his conduct while taking a deposition. The
employer insisted the claimant admit to being wrong, but the claimant
continued to deny any wrongdoing. HELD: Not discharged for misconduct
connected with the work. The senior partner was asking the claimant to
change his opinion about a matter rather than asking him to perform a
certain task a particular way. It was not shown that the claimant was
refusing to adhere to his supervisor's instructions in the performance of
his duties. The display of a negative attitude toward criticism by a
superior is not sufficient in and of itself to constitute misconduct
connected with the work.

Appeal No. 3063-CA-76. The claimant was discharged for her allegedly
unsuitable reaction to criticism in that, during the three days following
what she considered to be an unjustified reprimand, she spoke to the
office manager only as business required. The claimant had not been
counseled that her reaction to criticism was deemed unsuitable and might
endanger her job. HELD: Within reasonable limits, an employee is
entitled to react somewhat less than enthusiastically to a reprimand and a
simple withdrawal from social contact with one's supervisor, except as
business requirements dictate, does not constitute misconduct connected
with the work, particularly where the employee has not been warned that
her attitude and conduct are endangering her job.
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MC 45.10 Attitude Toward Employer: Agitation or
Criticism.

Where a worker makes disparaging remarks about his employer or his
employer's business, either at work or elsewhere; and situations in
which a worker stirs up resentment and dissatisfaction among other
employees.

Appeal No. 98-001381-10-021099. The claimant voluntarily
resigned because he was demoted from store director to a customer
service representative. The demotion occurred when the employer
learned from a third party that the claimant had misappropriated
$1,000 of the employer’s money to assist a friend. The claimant
admitted his guilt. This was a serious infraction, which normally
resulted in discharge. The employer elected to demote the claimant
and afford him an opportunity for rehabilitation based on his past
employment record. HELD: Disqualified. Voluntary leaving without
good cause connected with the work. When considering the
seriousness of the offense, the demotion did not provide the claimant
with good cause for quitting. The Commission distinguished this case
from Appeal No. 2340-CA-77, MC 45.10, and noted that in the present
case, it was claimant’s illegal actions that ultimately resulted in the
claimant’s demotion and separation while in Appeal No. 2340-CA-77,
the problem was one of attitude, which was not a violation of law and
did not lead to a direct loss of a considerable sum of money to the
employer.

Appeal No. MR 86-29-10-121986. The claimant was discharged
after the employer received a letter from the claimant expressing her
dissatisfaction with her job and pay. The letter suggested alternative
solutions; however, the employer interpreted the letter as a demand
for more money. The employer did not discuss the letter with the
claimant before she was terminated. HELD: Not discharged for
misconduct connected with the work. A poor attitude which is not
accompanied by a refusal to work or prior warning that a poor attitude
could lead to discharge, is not sufficient to establish misconduct.
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Appeal No. 2340-CA-77. The claimant's unsatisfactory attitude
toward her work, as reflected by her complaints about the work and
her refusal to do certain tasks assigned to her, caused the employer to
reduce the claimant from full-time to part-time work. HELD: Although
the employer had several objections to the claimant's work, such
objections were not sufficiently serious to cause the employer to
completely terminate the claimant. Actions by the claimant which, in
the employer's opinion, were not serious enough to justify complete
termination, cannot be considered misconduct connected with the
work.

MC 45.15 Attitude Toward Employer: Competing with
Employer or Aiding Competitor.

Where a claimant engages in business in competition with his
employer or aids a competitor of the employer.

Appeal No. 87-19403-10-110987. The claimant was discharged for
having a conflict of interest with the employer. The claimant opened
an agency which booked chartered bus service for organizations. The
employer's business was that of directly providing chartered bus
service. The claimant had access to the employer's business records
and hid her association with her agency from the employer. Several of
the employer's clients cancelled trips scheduled with the employer and
rebooked through the claimant's agency. The final incident was
claimant's working at her place of business on an afternoon when she
had been given permission to be off work for other personal reasons.
HELD: Discharged for misconduct. The claimant's participation in a
business which was competing with the employer created a conflict of
interest and, therefore, was mismanagement of her position of
employment within the meaning of Section 201.012 of the Act.
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MC 45.15(2)

Appeal No. 87-16801-10-092587. The claimant was discharged for
soliciting the employer's customers for a pump repair business he was
thinking of starting. He told customers he could give faster service by
working overnight. The customers complained to the employer and the
claimant was discharged. HELD: Discharged for misconduct connected
with the work. The solicitation of the employer's clients, for a business
that would have been in direct competition with it, was an act of
misconduct. It is not necessary to consider the absence of a non-
competition agreement.

Appeal No. 86-14236-10-110586. The employer, a cigarette
wholesaler, discharged the claimant because of his suspected
involvement in a sale of cartons of cigarettes. Thirty cartons were
missing from the employer's inventory. The owner of a retail store
informed the employer that one of its employees had purchased fifteen
cartons of cigarettes for cash from one of the employer's drivers. The
employer did not receive the proceeds from the sale. The driver had
received the cartons from the claimant. The claimant admitted selling the
cigarettes to the driver but denied he obtained them from the employer.
The employer was unable to definitely determine the rightful ownership
of the cartons of cigarettes. HELD: Discharged for misconduct connected
with the work. The claimant admitted to participation in the sale of
products identical to the employer's product line outside of the ordinary
course of business. This activity was in competition with the employer's
business and carried a great risk of undermining the integrity of the
employer's agents and the legal title of the employer's products. As
such, the claimant's participation in the sale of cartons of cigarettes was
in disregard of the employer's best interests and misconduct within the
meaning of Section 207.044 of the Act. (Partially digested under MC
140.25 and cross-referenced under MC 140.30.)
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Appeal No. 826-CA-77. The claimant was discharged because he had
been considering bidding on the employer's janitorial service contract
should it appear that the employer would not secure a contract renewal.
After his discharge, the claimant bid on the contract. HELD: The mere
fact that the claimant was considering bidding on the contract and going
into business for himself and, in fact, did so after his termination, did not
establish that he had clearly competed with the employer or otherwise
been guilty of misconduct connected with the work.

Appeal No. 658-CA-76. The claimant was discharged because he was
believed to be competing with the employer. The claimant was
conducting some research at home which was similar to the work he was
doing for the employer, but the research was for the purpose of seeking
work with a former employer located in Florida. HELD: Discharged for
reasons other than misconduct connected with the work. The mere fact
that the claimant conducted research at his home was not enough to
establish that the claimant was trying to compete with the employer.

MC 45.20 Attitude Toward Employer: Complaint or
Discontent.

Involves a worker's complaints about, or his dissatisfaction with his
equipment, his fellow employees, or other working conditions.

Appeal No. 87-11058-10-062987. The claimant was discharged for
complaining that she felt people were taking advantage of her. Earlier,
she had been required to clean some cooking utensils that the other
cooks refused to clean. The claimant had not used the utensils and was
forced to work past her scheduled hours. HELD: Not discharged for
misconduct connected with the work. A legitimate complaint about one's
working conditions cannot be considered work-related misconduct.
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Appeal No. 87-6928-10-042787. The claimant was discharged for
insubordination after objecting to the employer's calling the employees
collectively "worthless bastards". The employer had discovered that
employees were placing calls to sexually oriented businesses during
working hours. The claimant had not made any of the calls and took
offense to the employer's statement. HELD: Not discharged for
misconduct connected with the work. The claimant was provoked into
responding to the derogatory remark made by the employer.

Appeal No. 86-2005-10-011587. The claimant was discharged after
she expressed some displeasure at a last-minute withdrawal of
permission for time off. The claimant had received permission to take
time off about two weeks earlier. The claimant's replacement decided
to have a party, which the manager wanted to attend, and the
permission was withdrawn one or two days before the claimant wanted
to take off. HELD: Not discharged for misconduct connected with the
work. Her reluctance concerning the last-minute arrangement,
especially in light of the employer's lack of business necessity in
requesting such a change, does not rise to the level of misconduct
connected with the work.

Appeal No. 3217-CA-77. Where the only evidence of alleged
misconduct on a claimant's part is his occasional complaints about
being on-call a disproportionate amount of time and the evidence
shows that he had been asked to take far more than his share of on-
call time, the claimant's complaints do not constitute misconduct
connected with the work.

Appeal No. 2870-CA-77. The claimant was discharged because he
continually harassed the employer's payroll clerk about the correctness
of his pay, even after the clerk had several times explained to the
claimant how the computer had figured his pay, and also because the
claimant admitted that he had altered his son's timecard. HELD: The
claimant's actions constituted misconduct connected with the work.
Disqualification under Section 207.044.
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Appeal No. 2625-CA-77. The claimant, a bartender, was discharged
because, several months prior to his separation, he had discussed with
club patrons his dissatisfaction with his pay and because he had not
followed the proper channels in seemingly voicing his objection to the
manner in which tips were distributed. HELD: Discharged for reasons
other than misconduct connected with the work. The evidence showed
that the claimant had been reprimanded for discussing with patrons his
dissatisfaction with his pay but that he ceased this practice. His statement
about the manner of distributing tips was found to have been meant in
jest and did not reveal that he was violating company procedure by
taking his complaints to someone other than his immediate supervisor.

Appeal No. 97-CA-76. The claimant, who was a company pilot normally
on-call 24 hours per day, left town temporarily for personal reasons but
left a telephone number where he could be reached by his wife. During
his absence, the claimant's wife received a call from the claimant's
supervisor regarding a flight. The supervisor used rude and abusive
language with the claimant's wife when he found the claimant to be out.
The claimant was contacted and reported to the employer's office in time
for the flight. However, he was discharged by his supervisor when he
requested that the supervisor refrain from being rude to his wife in the
future. HELD: The claimant was discharged because he protested the
supervisor's use of abusive language toward his wife which did not
constitute misconduct connected with the work.

Appeal No. 3583-CA-75. The claimant was discharged because she
continued to complain about not having been called to the telephone on
one occasion, even after it had been explained to her that the person who
had called had not left his name or number and had declined to state that
the call was an emergency one. The latter was the only type of call for
which, under the employer's rules, an employee could be summoned from
his workstation at any time other than a break period. HELD: The
claimant's continuing to complain to the office manager, after the latter
had repeated several times a reasonable explanation of the telephone
incident, amounted to misconduct connected with the work.
Disqualification under Section 207.044.
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MC 45.25 Attitude Toward Employer: Damage to
Equipment or Materials.

Involves the claimant's willful or careless destruction of property, as
reflecting a disregard for the employer's interest.

Appeal No. 84021-AT-61 (Affirmed by 8195-CA-61). A claimant
who deliberately damaged the employer's presses was held guilty of

misconduct and disqualification was assessed under Section 207.044.
(Cross-referenced under MC 485.50.)

MC 45.30 Attitude Toward Employer: Disloyalty.

Discussion as to whether a claimant's actions reflect a disloyal attitude
toward the employer. Includes cases involving claimant's disloyalty to
the united states government.

Appeal No. 86-3455-10-022587. The claimant, a minority
shareholder, was discharged after he threatened, he would leave the
company to begin his own company if his demands to buy stock were
not met. These threats were made to several directors. HELD:
Discharged for misconduct connected with the work. The claimant's
threats violated his duty of loyalty to the company.

Appeal No. 2708-CSUA-76. The claimant, a deputy sheriff, was
discharged because, during an election for sheriff, he had supported a
candidate other than the incumbent. The claimant's campaign
activities had not interfered with his job performance. HELD: The
claimant's support of a candidate other than the incumbent did not
constitute misconduct connected with the work.
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MC 45.35 - 45.40
MC 45.35 Attitude Toward Employer: Indifference.

Lack of interest or regard for employer's interests.

Appeal No. 3379-CA-75. The claimant was discharged because, in the
opinion of her employer, she had manifested a poor attitude toward her
job and a lack of initiative in her work. However, she had never refused
any job assignment and had never been warned that her poor attitude and
lack of initiative, if persisted in, would result in her discharge. HELD :
Since the claimant had never refused any job assignment and had never
been warned that her inadequacies, if continued, would lead to her
discharge, the evidence in the record was deemed insufficient to support a
conclusion that the claimant had been guilty of misconduct connected with
the work.

MC 45.40 Attitude Toward Employer: Injury to Employer
Through Relations with Patron.

Includes discourtesy to or neglect of a patron, or criticism of the
employer's service or product to a customer.

Appeal No. 2914-CA-76. The claimant was discharged for habitual
tardiness and for her rudeness to co-workers and to her employer's
patients. The claimant had been previously warned about her tardiness.
HELD: The claimant's habitual tardiness and her rudeness to patients and
coworkers constituted misconduct connected with the work.
Disqualification under Section 207.044.

Appeal No. 657-CA-76. The claimant was discharged because, after a
period of improvement following warnings, he again began excessively
discussing his personal activities and using rude and uncomplimentary
language while making service calls on the premises of the employer's
customers. HELD: The temporary improvement in the claimant's behavior
following his last warning demonstrated that he was capable of acceptable
work. His failure to continue in this regard constituted misconduct
connected with the work. Disqualification under Section 207.044.
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Appeal No. 3139-CA-75. The claimant was discharged because a check
which he had given to one of the employer's customers (with whom the
claimant normally did business) was dishonored by the bank. This
happened because the claimant's estranged wife had, without the
claimant's knowledge, drawn money out of his bank account. The claimant
promised to make the check good but, through error, the matter was
referred to the district attorney before he could do so. Although the
claimant promptly sent a money order for the amount in question to the
district attorney, as the latter had instructed him to do, he was
discharged. HELD: Since the claimant had acted promptly and in good
faith to correct the situation, he was found not to have been guilty of
misconduct connected with the work.

MC 45.50 Attitude Toward Employer: Bringing Legal Action
Against the Employer.

Includes cases where the discharge was caused because claimant brought
legal action against his employer or abused a recognized legal right.

Appeal No. 3534-CA-76. The claimant was discharged because he had
threatened to file a lawsuit to obtain a bonus to which he believed he was
entitled. HELD: Since the claimant had reasonably believed that his
complaint about the bonus was justified and had voiced his complaint
through proper channels before threatening to sue, his actions did not
constitute misconduct connected with the work.

MC 45.55 Attitude Toward Employer: Filing Suit for
Worker's Compensation.

Involves cases where claimant's discharge was caused solely because he
brought suit or filed a claim for worker's compensation.

Appeal No. 5660-AT-69 (Affirmed by 612-CA-69). A claimant's
refusal to settle or abandon his claim for workmen's compensation does
not constitute misconduct connected with the work.
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MC Connection with the Work.

MC 85.00 Connection with the Work.

Applies to cases which determine whether that act for which the
claimant was discharged was connected with his work or in the course
of his employment.

Appeal No. 87-20326-10-112587. The claimant was discharged for
assaulting a co-worker during off duty hours and away from the
employer's premises. The incident was the result of a dispute which
had arisen at work four days earlier and had continued until the
assault on the evening preceding the claimant's discharge. HELD:
Although the assault had occurred away from the employer's premises,
as it was the result of a dispute that arose at work and was carried on
at work for several days, it was sufficiently connected with the work to
warrant disqualification under Section 207.044 of the Act. (Cross-
referenced under MC 390.20.)

Also see Appeal No. 87-20329-10-112887 under CH 10.10 and MS
70.00.

Appeal No. 86-9822-10-061187. The claimant was absent only one
day because he had been jailed on a murder charge. However, as the
murder received a great deal of publicity and retaining the claimant
would have an adverse effect on business, the claimant was
discharged. He was later convicted of voluntary manslaughter. HELD:
Discharged for misconduct connected with the work. The claimant was
guilty of an intentional violation of the law and, as the murder received
a great deal of publicity, had the employer retained the claimant the
business would have been adversely affected. (Also digested under MC
490.05.)

Also see Appeal No. 88-8751-10-063088 under MC 490.05.
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Appeal No. 88277-AT-62 (Affirmed by 8676-CA-62 and TEC vs.
Macias Cause No. 5632, El Paso Civ. App. 6-3-64). While on
vacation, the claimant was arrested, charged, and subsequently
convicted of unlawful possession of a narcotic drug. The employer
discharged the claimant because it was the employer's policy that any
employee arrested for violation of narcotics laws would be discharged.
Disqualification assessed. The Court of Civil Appeals held that an
employee who is discharged for a willful violation of a known rule of
the employer cannot be paid unemployment insurance since this is a
discharge for misconduct connected with the work. (Cross-referenced
under MC 485.46.)

Appeal No. 938-CA-78. The employer, who was in the business of
buying, feeding, and selling cattle, guaranteed a bank note for the
claimant, at her request, so that the employer could buy and feed
some cattle for her to enable her to earn some extra income. When
payment on the note came due, the claimant refused to pay the
employer what she owed him, for which refusal she was discharged.
HELD: Although the business deal between the employer and the
claimant was not a specific part of any of the claimant's office duties, it
was definitely connected with the work in that the employer agreed to
finance the claimant in the cattle feeding operation only because she
had been a reliable employee and desired to make some extra money
for herself through her connection with him. As the claimant gave no
justifiable reason for her refusal to pay the employer what she owed
him, her actions constituted misconduct connected with the work.
Disqualification under Section 207.044.
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Appeal No. 1813-CA-77. The employer's policy provided that credit
card accounts which were not promptly paid were "stopped" and notice
was given to all employees not to accept further charges on a
"stopped" account. If an employee accepted a charge on a card which
had been "stopped", the employee was required to pay the employer
the amount of the charge which the employee had accepted on the
"stopped" account. The employee was then allowed to collect the
charge on the "stopped" account from the customer who had made the
charge. The claimant was discharged when a customer complained to
the employer that the claimant had collected a $3.00 collection fee, in
addition to the amount due, on an account for which the claimant had
reimbursed the employer under the above-described policy. HELD:
The employer, by its policy of selling returned credit card charges to its
employees who originally accepted them, chose to exchange its right
to control the collection of those charges in return for immediate
collection from the employees of the sum due. Since the employer sold
all of its rights in the account with respect to which the claimant
eventually sought to collect a service charge, the claimant's collecting
such a charge was not misconduct connected with the work.

Also see Appeal No. 87-09130-10-051387 under MC 485.46 in which it
was held that a claimant's failure of a test for the presence of illegal
drugs constituted misconduct connected with the work although the
employer, prior to discharging the claimant, had not observed any
evidence of impairment of the claimant's job performance.
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MC Conscientious Objection

MC 90.00 Conscientious Objection.

Includes cases where claimant was discharged for refusing to work
under certain conditions because of conscientious objection on ethical
or religious grounds.

Appeal No. MR 86-2479-10-020687. The claimant was discharged
for abandonment of the job. He had requested a one-week leave of
absence to attend an annual conference required by his religion, the
Worldwide Church of God. The request was denied but the claimant
took off anyway. HELD: Not discharged for misconduct connected with
the work. The claimant was discharged while exercising religious rights
guaranteed under the United States Constitution. Denial of
unemployment benefits to the claimant would violate the Free Exercise
Clause of the First Amendment.

Also see AA 90.00 and VL 90.00.

Appeal No. 872-CA-67. A claimant who is converted to a religious
organization which holds Saturday as the Sabbath and thereafter
refuses to work on Saturday because of his faith, and is discharged as
a result, is not guilty of misconduct connected with the work.

Appeal No. 22817-AT-65 (Affirmed by 704-CA-65). A claimant
who has not worked on Sundays and refuses to do so because of
religious scruples, is not guilty of misconduct connected with the work.
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MC Discharge or Leaving

MC 135.00 Discharge or Leaving.
MC 135.05 Discharge or Leaving: General.

Includes cases containing (1) a general discussion of leaving or
discharge, (2) points not covered by any other subline under line 135,
or (3) points covered by three or more sublines.

Appeal No. 764254-2. The claimant worked part-time for the
employer and ceased reporting to work as scheduled after he secured
a full-time position with another employer. However, the claimant
never informed the employer he was quitting and was subsequently
terminated by the employer in accordance with their attendance policy
for failing to report to work as scheduled. HELD: Section 207.045 of
the Act, which provides that an individual who is partially unemployed
and who resigns that employment to accept other employment that
the individual reasonably believes will increase the individual's weekly
wage is not disqualified for benefits, applies to situations in which an
employee actually provides a resignation to his employer. Since the
claimant merely abandoned his part-time job and did not advise the
employer, he was quitting to take another full-time job, he did not
resign. Accordingly, the claimant is not entitled to the protection of
Section 207.045 of the Act. Rather, the claimant is disqualified under
Section 207.044 of the Act for violating the employer’s attendance

policy.
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MC 135.05(2)

Case No. 523756-2. The employer is a licensed staff leasing services
company. It entered into a staff leasing services agreement with the
client for which the claimant worked. The staff-leasing employer did
not require employees to contact them at the end of an assignment for
placement with another client. The client discharged the claimant for
failing to comply with a reasonable request. In its response to the
notice of initial claim from the TWC, the employer reported that the
separation occurred when the claimant left the client location. HELD:
A staff leasing agreement establishes a co-employer relationship
between the client and the staff leasing company. Each entity retains
the right to discharge a worker. If the staff leasing services company
does not invoke the notice requirement in Section 207.045(i), then
Section 207.045(i) is not applicable. In this case, by not invoking the
notice issue in its response to the TWC, the staff-leasing employer
essentially ratified the actions of its co-employer client in relation to
the work separation. Therefore, the Commission will analyze the
separation from the client in determining qualification for benefits and,
if applicable, chargeback to the account of the staff leasing services
company. (Also digested at VL 135.05)

Case No. 172562. The employer sold its business. The claimant was
offered comparable work with the new owner but declined the offer.
HELD: When a company purchases an employer’s business and the
new employer offers the claimant comparable employment, a rejection
by the claimant of the new company’s affirmative job offer will be
considered a voluntary resignation without good cause connected with
the work. (Also digested at VL 135.05.)
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MC 135.05(3)

Appeal No. 99-008549-10-090999. The claimant participated in a
training program offered by the employer, earning an hourly rate while
learning job skills. The claimant entered into the program with the
knowledge that it was a work skills training program, designed to
provide her with the skills needed to gain productive work. Separation
occurred when she successfully completed the program. HELD: The
Commission found that the claimant's separation from the skills
training program was analogous to the circumstances in work study
participant cases. The claimant's training was structured to continue
only for the length of the work skills training program. As in the cases
of work study participants, the work was not structured to continue
beyond the end of her program participant status. When the program
ended, the claimant's work ended. The claimant was aware when she
entered into the program that this would be the case. Accordingly, the
Commission held that the claimant voluntarily left the last work
without good cause connected with the work. Cross referenced at
VL135.05, VL 495.00 and MC 135.05

Appeal No. 87-7940-10-051187. The claimant was discharged
during his vacation. He had told the employer he would be
interviewing for another job during his paid vacation. When the
claimant called to check if he could return to work, he was told that his
resignation had already been accepted. The claimant was not hired for
the other job. HELD: No disqualification under Section 207.044. The
claimant did not resign before leaving for his vacation. Since the
employer's early discharge of the claimant was based on the
unfounded assumption that the claimant meant to quit when he told
his employer that he would be interviewing for another job during his
vacation, the claimant was discharged for reasons other than
misconduct connected with the work.
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Appeal No. 87-13371-10-073187. The claimant, who felt
management wanted to replace him, told his supervisor that if the
owner wanted him to leave, he would leave at the end of that week.
Later, he told the secretary he would be willing to stay another three
to four weeks to see if the conflicts could be resolved. On Friday of
that week, the claimant's supervisor advised him he was considered to
have quite effective that day. HELD: The claimant never made an
unequivocal expression of an intention to resign. The employer is the
party who made the actual decision that the employment relationship
would, in fact, be severed. Thus, the claimant was discharged and did
not voluntarily quit. As no evidence of misconduct on the claimant's
part was presented, no disqualification under Section 207.044.

Appeal No. 1069-CA-76. The claimant, a student, told the employer
that he was going to have to quit work. The employer then offered the
claimant part-time work, which the claimant accepted. He worked on
this part time basis for about two months, when he was told that he
could not justify a part-time employee. HELD: The claimant had not
quit but had been discharged and for reasons other than misconduct
connected with the work. The present case was distinguished from
those situations in which a claimant's hours of work are, at his
request, reduced from full-time to part-time. In the present case, the
claimant's original intention was to completely give up working; it was
at the employer's insistence that he had been allowed to continue
working on a part-time basis, on which basis he continued working for
about two months until he was discharged.
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MC 135.05(5) - 135.15

Appeal No. 1259-CA-67. A former employer asked the claimant to
work on a temporary basis for three weeks. The claimant lived in
Dallas and the job was in Dallas, but the employer had the claimant
paid by Manpower of Fort Worth as the claimant's employer. The
claimant did not report to Manpower for further assignment upon
being laid off from his temporary job. HELD: The Commission has
consistently held that a person who secures work through the offices
of an organization which provides employers with temporary
employees on a contract basis must inquire whether such organization
has other work to which he may be assigned in order to avoid a
disqualification under Section 207.045 of the Act. However, no
disqualification was assessed in this case because it would have been
unreasonable to expect the claimant, a Dallas resident, to be available
for work in Fort Worth.

Also see cases digested under VL 135.05, dealing specifically with
employees of temporary help services.

Also see Appeal No. 983-CA-72 and Appeal No. 86-2055-10-012187
under VL 495.00.

MC 135.15 Discharge or Leaving: Constructive Discharge.

Where the claimant actually left employment, but under conditions
that raise a question as to whether he was constructively discharged,
as when his job was abolished, or when there was no job of the
description for which he was hired, or when he was ordered to work
under conditions that were not in his contract of employment.
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MC 135.15(2)

Appeal No. 967-CA-77. The claimant was an officer as well as an
employee of the employer corporation. On the advice of his attorney,
he resigned his corporate office in order to protect himself from
potential personal liability for some questionable actions which the
corporation had taken. The employer considered the claimant as
having resigned from his employment altogether and not merely from
his corporate office. When the claimant protested to the employer that
he had intended only to resign from his corporate office, he was
discharged. HELD: Since the claimant had never exhibited any desire
to resign from his employment, but only a desire to resign from his
corporate office, and since his employment in general was independent
and separable from his position as a corporate officer, it was concluded
that the claimant had not voluntarily resigned but, rather, had been
discharged and for reasons other than misconduct connected with the
work.

Appeal No. 735-CA-67. The claimant, an office manager, was
assigned the additional position of secretary-treasurer of the
employer-corporation. She worked in this dual capacity for several
months until she requested of the employer's president that she be
relieved of the duties of secretary-treasurer because she felt
unqualified therefor and feared that she might be held liable, in part,
for the corporation's obligations incurred in the face of its declining
financial conditions. He informed her that she would not be needed at
all if she would not continue working as secretary-treasurer. The
claimant resigned from the latter position immediately and the position
of officer manager, effective six weeks thereafter. HELD: Although the
claimant subsequently submitted a resignation, the employer had, in
effect, served notice of discharge on her when its president refused to
grant her request to continue working as office manager only.
Accordingly, the claimant's separation was brought about by the
employer's action and her separation was thus considered under
Section 207.044. Since a corporate officer may be held liable for
corporate obligations in a variety of situations, the claimant's
unwillingness to serve as such was reasonable, considering the
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employer's precarious financial conditions, and did not constitute
misconduct connected with the work.

MC 135.15(3)

Appeal No. 71906-AT-60 (Affirmed by 7092-CA-60). In the
shrimp industry it is the custom for a new captain to bring his own
crew. Therefore, when the claimant's captain quit on the completion of
a trip, the claimant was laid off by the employer and a new captain
was hired who had his own crew. The claimant's involuntary separation
was not due to any misconduct connected with the work on his part.

Appeal No. 6844-CA-59. While the claimant was on vacation, her
employer leased the business and the claimant, and the lessee could
not reach agreement on terms and the claimant did not work further.
HELD: The separation occurred when the employer leased the
business, in effect terminating the claimant's job. No disqualification
under Section 207.044.

MC 135.25 Discharge or Leaving: Discharge Before
Effective Date of Resignation.

Where claimant, upon giving notice that he intended to resign as of a
certain date, was advised by the employer that he need not work until
that date.

At its meetings on March 9 and March 23, 1988, the Commissioners
adopted the following policy to apply to instances in which one party
gives the other party notice of impending separation and the other
party takes the initiative of terminating the employment relationship
earlier:

1. The Commission recognized an expectation generally existing in
the workplace that a party intending to terminate the
employment relationship will customarily give two weeks' notice

to the other party.
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MC 135.25(2)

2.

During such two-week period, early termination of the
employment relationship by the party receiving such notice will
not change the nature of separation. The party first initiating the
separation will continue to bear the burden of persuasion as to
whether the separation was justified; that is, in the case of an
involuntary separation, whether the claimant was discharged for
misconduct connected with the work or, in the case of a
voluntary separation, whether the claimant voluntarily left work
without good cause connected with the work.

When more than two weeks’ notice of impending separation is
given and the party receiving the notice initiates a separation
prior to the intended effective date, the nature of the separation,
and thus the allocation of the burden of persuasion, will depend

on the general circumstances in the case.

Appeal No. 90-04461-10-041790. The claimant, an alarm monitor
for a security company, gave more than seven weeks' notice of his
intent to resign due to a personality conflict with a fellow employee
and his supervisor's allegedly unfair treatment of the claimant in
regard to this conflict. The claimant's letter of resignation contained
some obscene language. The employer accepted the claimant's
resignation effective immediately. HELD: The employer's early
effectuation of the claimant's resignation constituted, in effect, a
discharge. As the tone of the claimant's letter was insubordinate and
as the sensitive nature of the claimant's work should have made him
realize that the employer would not allow him to continue working



Tex 10-01-96

Appeals Policy and Precedent Manual
MISCONDUCT

after receipt of the claimant's letter, the claimant's actions constituted
misconduct connected with the work under Section 207.044 of the Act.
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MC 135.25(3)

Appeal No. 88-4246-10-033088. The claimant was discharged
because she refused to repress some shirts after quality control had
informed her that they needed to be refinished. Although the
claimant's main job was to press pants, she knew how to press shirts
and had done so before. She refused to refinish the shirts because she
had done them to the best of her ability and did not believe she would
improve the shirts by repressing them. After it notified the claimant of
her discharge, the employer kept the claimant on for another five days
so that it could hire a replacement. HELD: The Commission did not
agree with the Appeal Tribunal's conclusions that the employer's
keeping the claimant on an extra five days showed that the discharge
was for the employer's convenience. Rather, it concluded that five
days after the misconduct was a reasonable amount of time for the
employer to keep the claimant working while it looked for a
replacement. The claimant's refusal to refinish the shirts constituted
mismanagement of her position within the meaning of Section 201.012
of the Act and thus misconduct connected with the work.
Disqualification under Section 207.044. (Cross-referenced under MC
385.00.)

Appeal No. 87-02149-10-021288. On October 1, the claimant gave
the employer notice of her intent to resign at the end of December, to
enter other employment. She was requested by the employer, and she
agreed, to refrain from discussing with her co-workers her intention to
resign. The employer discharged the claimant after learning that she
had discussed her resignation with a co-worker. HELD: The claimant
was discharged for work-connected misconduct because her betrayal
of the employer's confidence and failure to abide by her agreement
constituted a mismanagement of a position of employment.
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MC 135.25(4)

Appeal No. 87-00697-10-011488. On November 2, the claimant
gave notice of his intent to quit his job in March of the following year.
He further advised the employer that, during that time period, he
intended to work under a decreased workload and would train only one
particular individual to replace him. The employer accepted his
resignation effective immediately. HELD: Recently adopted
Commission policy provides that where a party gives in excess of two
weeks’ notice of separation and that notice is accepted immediately,
the burden of persuasion will normally shift to the party accepting the
notice early. As the employer accepted the claimant's notice early
here, the separation will be considered a discharge. The burden of
establishing that the claimant was discharged for work-connected
misconduct was found to have been met in that the claimant's actions
of giving the employer an ultimatum that he would not perform to his
usual standard during his notice period amounted to intentional
malfeasance, thus constituting misconduct connected with the work on
the claimant's part.

Appeal No. 87-00208-10-010488. The claimant was given two
weeks' notice of impending termination by the manager who in the
past had consistently and unfairly criticized him. The claimant left
immediately because he was upset. HELD: The claimant was
effectively discharged when given two weeks' notice of termination. As
there was no evidence of any work-connected misconduct on the
claimant's part, he was awarded benefits without disqualification under
Section 207.044 of the Act even though he could have continued
working two more weeks.
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Appeal No. 86-20059-10-112387. The claimant was separated
from this employer when he gave notice of his intent to resign. On
December 11, the claimant informed the employer that he would be
leaving on January 30 as he had been called to active military service
and was to report for such duty on February 14. The claimant was
allowed to continue working until December 15, when he was removed
from the schedule. HELD: Commission policy provides that where a
party gives notice in excess of two weeks and such notice is accepted
before the intended effective date, the burden of proof will usually shift
to the party accepting the notice early. Since the claimant in this case
gave the employer approximately six weeks' notice, which was
accepted early, the separation becomes a discharge. The claimant was
terminated simply because he gave the employer notice of intent to
quit in the future. Thus, he was discharged for reasons other than
misconduct connected with the work.

Also see cases under MC 135.35, VL 135.25 and VL 135.35.

Appeal No. 96-001500-10-020697. After several poor performance
reviews, the claimant gave the employer notice of his intent to resign
voluntarily three weeks hence. The employer elected to accept the
claimant’s resignation immediately. Although the claimant performed
no further services for the company, the employer paid the claimant
his usual salary through the intended resignation date. HELD: A
separation does not change from a quit to a discharge simply because
the employer decides to accept the resignation immediately. Here, the
employer has compensated the claimant for not working out the notice
period even if longer than the customary two weeks by paying him
through his intended resignation date. In this case, the claimant did
not have good cause to resign voluntarily after poor performance
reviews. (Also digested at VL 135.25).


file://Datax101p.actdc101p.rtdcx101p.twc.state.tx.us/qdata/COMAPP/USERS/CLERICAL/Liz/Precedent%20Manual/z_Master%20Combine%20doc.docx#VL135_25
file://Datax101p.actdc101p.rtdcx101p.twc.state.tx.us/qdata/COMAPP/USERS/CLERICAL/Liz/Precedent%20Manual/z_Master%20Combine%20doc.docx#VL135_35
file://Datax101p.actdc101p.rtdcx101p.twc.state.tx.us/qdata/COMAPP/USERS/CLERICAL/Liz/Precedent%20Manual/z_Master%20Combine%20doc.docx#VL135_25

Tex 10-01-96

Appeals Policy and Precedent Manual
MISCONDUCT

MC 135.30

MC 135.30 Discharge or Leaving: Involuntary Separation
(Layoff).

Discussions as to whether the separation was voluntary.

Appeal No. 87-17297-10-092987. Due to a business slowdown, the
employer offered all employees a severance package in order to reduce
the work force. The claimant was required to sign the acceptance form by
a certain date or risk being laid off and losing all benefits. The claimant
signed the agreement prior to the imposed deadline. HELD: The claimant
did not have the option of retaining her job because layoffs were
imminent. The claimant would have lost all her benefits if she refused
the package. Therefore, her separation constituted an involuntary layoff.
No disqualification under Section 207.044.

Appeal No. 86-00326-10-121786. Due to technological changes, the
claimant's position as plant assigner was eliminated completely. Layoffs
based on seniority were scheduled to go into effect. The employer offered
an incentive voluntary separation plan which opened up some positions
for less senior employees who were going to be laid off. Despite this
action, the claimant was still subject to layoff due to insufficient seniority.
The claimant then signed up for the "termination” package offered to
workers displaced due to technological changes as per union contract.
The claimant was notified that she would be involved in the layoff.
Although there was some temporary work available, none was offered to
the claimant. HELD:_No disqualification under Section 207.044. The
claimant was terminated because her position was eliminated due to
technological changes. She had insufficient seniority to be placed in other
equal or similar categories. Payments made to her as a result of the
separation were the contractual "termination" payments. Although some
workers may have had the option of continued temporary work, the
claimant was not offered such work. (Also see Appeal No. 86-14984-10-
11886, digested under VL 495.00, involving similar facts except that the
claimant had sufficient seniority to be protected from layoff. There, the
Commission held the claimant’s separation to have been voluntary.) (Also
digested under VL 135.05 and cross-referenced under VL 495.00.)
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MC 135.30(2)

Appeal No. 87-28015-1-0588 (Affirmed by 87-6732-10-052788).
As provided for in the controlling collective bargaining agreement, the
claimant volunteered to be laid off in place of a less senior employee who
had been scheduled for layoff. Further work had been available to the
claimant had he not taken this action. HELD: As continued work had been
available to the claimant had he not volunteered to be laid off in place of a
less senior employee, his separation was voluntary and without good
cause connected with the work. Disqualification under Section 207.045.

Also see cases under VL 495.00.

Appeal No. 88-6395-10-051988 In September, the employer laid off a
number of employees and, at that time, the claimant asked to be laid off
also as she wanted to return to her family in Louisiana. Her supervisor told
her she would be laid off the next time the employer instituted a layoff. On
the following February 10th, the claimant's supervisor asked the claimant
if she still wished to be included in the employer's next layoff. As she
responded affirmatively, her supervisor told her she would be laid off on
February 26th. The claimant canceled her apartment lease and moved all
of her personal belongings to Louisiana. On February 22nd, 25th and 26th,
the claimant's supervisor repeatedly assured the claimant that she would
be laid off on February 26th. However, on that date, a different supervisor
informed the claimant she could not be laid off and the employer's
controller as well as its personnel director informed her that her supervisor
did not have the authority to tell the claimant that she would be laid off.
At that point, the claimant left work and relocated to Louisiana. HELD:
The claimant did not have good cause connected with the work for leaving
by relying on her supervisor's assurances that she would be laid off and
making plans to move out of state based on those assurances. Rather, as
the claimant had twice asked to be included in a layoff that presumably
would not otherwise have included her, her reason for leaving did not
constitute good cause connected with the work.

Disqualification under Section 207.045.
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MC 135.30(3)

Appeal No. 2653-CA-77 The claimant filed an initial claim during a
period when he was off work due to compressor breakdown. After he filed
his initial claim, the claimant was told that he could report back to work
several days thereafter but he failed to do so HELD: The claimant was
unemployed at the time he filed his initial claim because he had been laid
off by the employer due to a lack of work at that particular time and not
for any misconduct connected with the work on his part.

Appeal No. 1056-CA-77. The claimant had worked for several months as
an employee, presenting lectures. This arrangement was terminated
because it was making no money for the employer and, during the
claimant's last month of work for the employer, he worked as an
independent contractor on a one-month contract, preparing taped lectures
Upon the completion of the contract, no further work was available other
than work again as a lecturer. However, this would have been as an
independent contractor, not as an employee, and the claimant declined
the offer. HELD: The claimant was last separated prior to his initial claim
when he completed the one-month work as an independent contractor.
This work was correctly named as his last work on his initial claim and his
right to benefits was determined by reference to the reason for his
separation from the independent contracting work. Since the claimant was
separated when the work was completed and no further work was
available to him, he was involuntarily separated for reasons other than
misconduct connected with the work.
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Appeal No. 913-CA-77. The claimant's attendance record had been
unsatisfactory, but she was laid off due to a lack of materials for her to
work on. HELD: Discharged for reasons other than misconduct
connected with the work.

Appeal No. 508-CUCX-77. The claimant performed services for a
chemical company. He was, without his knowledge, placed by the
chemical company on the payroll of a temporary employment service
The claimant was laid off by the chemical company due to lack of work
and did not apply to the temporary employment service for another
assignment because he did not know that it was his employer. HELD:
The claimant was laid off due to lack of work when the chemical
company ran out of work for him to do. As the claimant was not aware
that he was on the payroll of the temporary help service, he was not
obligated to report to the temporary help service for a further job
assignment. No disqualification under Section 5(a) or Section 5(b)
(now codified as Section 207.045 and Section 207.44, respectively).

Also see cases digested under VL 135.05, dealing specifically with
employees of temporary help services.

Appeal No. 3197-CA-76. On a Friday, the claimant, a nursing home
administrator, was given the next two days off (which were regularly
scheduled workdays) and was told by the employer's owner that her
work was satisfactory but that he would contact her on the following
Monday about her continued employment. She was asked to surrender
her keys and advised to remove her personal belongings. She was not
contacted on the following Monday or thereafter and, on Wednesday,
received a check made out on the previous Friday, paying her wages
through that date. The claimant assumed she had been discharged.
HELD: Since the claimant was not contacted by the owner and then
was sent a check paying her through the last day she worked, she did
not voluntarily leave her last work; rather, she was discharged and for
reasons other than misconduct connected with the work.
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MC 135.30(5) - 135.35

Appeal No. 414-CA-76. The claimant was laid off from her last work
when the client for which she worked did not renew its janitorial
service contract with her employer. HELD: The claimant was laid off
due to the expiration of the employer's contract and not because of
any misconduct connected with the work on her part.

Also see Appeal No. 86-02537-10-020587 under MS 510.00 and cases
digested under VL 495.00.

MC 135.35 Discharge or Leaving: Leaving in Anticipation
of Discharge.

Where the claimant left in anticipation of a discharge or resigned when
told he would have his choice of resigning or being discharged.

Appeal No. 87-10432-10-061787. On her last day of work, the
claimant was told by the assistant manager that he had found out she
was to be fired that day by the district manager. The claimant left
because she was upset and wanted to be spared further humiliation. In
fact, the district manager did intend to discharge the claimant for her
low sales. The claimant had consistently had lower sales than most of
her co-workers, but she had not previously been warned that her job
was in jeopardy. HELD: The claimant was actually separated from her
job by her employer when she was told by the assistant manager, a
person in authority, that she was to be discharged by the district
manager. Thus, it was not unreasonable for the claimant to conclude
that she was discharged. As there was no showing of misconduct
connected with the work on the claimant's part, no disqualification
under Section 207.044.
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MC 135.35(2) - 135.45

Appeal No. 2028-CA-77. A claimant who resigns after having been
given a choice of resigning or being discharged, will be treated, for the
purposes of the law of unemployment insurance, as having been
discharged and the question of whether or not the claimant should be
disqualified, due to the circumstances surrounding her separation, will
be considered under Section 207.044 of the Act.

Also see MC 135.25 and VL 135.25.

MC 135.45 Discharge or Leaving: Suspension for
Misconduct.

Appeal No. 273-CA-77. The claimant, a convenience store manager,
was suspended for three days because she refused to take a polygraph
examination requested of her because of shortages occurring at her
store. All employees were told when hired that they would be required
to take a polygraph examination in the event of shortages and the
claimant had submitted to them in the past. Because a re-inventory
confirmed some shortages, upon the conclusion of her suspension, the
claimant was offered a position as a clerk at another store with a
reduction in salary of approximately 30 percent. The claimant declined
the offer. HELD: The claimant actually terminated at the time she was
placed on suspension as she ceased performing services or receiving
wages and was, therefore, unemployed. Her separation was caused by
her refusal to take a polygraph examination which, since the claimant
had been aware of the employer's policy requiring submission to such
examinations and had previously acceded to it, constituted misconduct
connected with the work.

Disqualification under Section 207.044 (Also digested under TPU 80.05
and cross-referenced under VL 138.00.)
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MC 135.45(2)

Appeal No. 96-011228-10-100196. The employer reprimanded the
claimant for failing to call in when she knew she would be coming in
late. When the employer_reviewed the claimant’s personnel file, he
discovered that she had been reprimanded two weeks earlier for being
late. The employer dismissed the claimant at the beginning of her shift
the next day. The claimant appealed. HELD: An employer may change
its decision regarding the severity of discipline used even up to
dismissal as long as this is done within a reasonable time after the
initial decision.

Appeal No. 96-012206-10-102596. The claimant was suspended
for three days, without pay, as a result of unexcused absences. At the
end of the suspension, the claimant informed her supervisor that she
was quitting. She quit because she believed she had not violated
company policy. HELD: The separation occurred when the claimant
quit and not when she was suspended. Thus, the claimant was
disqualified for quitting without good cause connected with the work.
When an individual receives a suspension for three days or less, and
the individual chooses not to return after the end of the suspension,
the case generally will be decided as a voluntary separation. A
disqualification under Section 207.045 should be imposed unless it is
shown that the employer did not act in good faith in imposing the
suspension or that the manner in which it was imposed was extremely
egregious.

Please cross reference at VL 135.05.
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MC 135.50
MC 135.50 Discharge or Leaving: After Indefinite Layoff.

Where claimant tenders resignation while on indefinite layoff.

Todd Shipyards Corp. vs. TEC, 245 S.W. 2d 371 (Court of Civil
Appeals, Galveston-1951, Ref. n.r.e) A claimant who is laid off for
an indefinite period, without pay, but retains seniority rights and
certain fringe benefits, but submits his resignation while on layoff is
held to have been separated when placed in layoff status as the
employer-employee relationship ceased on that date.
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MC 140.00 - 140.05

MC Dishonesty

MC 140.00 Dishonesty.
MC 140.05 Dishonesty: General.

Includes cases containing (1) a general discussion of dishonesty, (2)
points not covered by any other subline under line 140, or (3) points
covered by three or more sublines.

Appeal No. 87-5452-10-033187. The claimant was discharged for
actions considered to be dishonest and in violation of a company rule
prohibiting dishonesty. The claimant requested and received $1300
from the employer's savings plan. He received a second check for
$1300 by mistake the following month. He kept the second check until
the employer discovered the error two months later. The employer
discharged him for failing to report the duplicate payment. HELD:
Discharged for misconduct connected with the work. The claimant was
under a duty to report the second payment and his failure to do so
violated the employer's rule prohibiting dishonesty.

Appeal No. 87-02596-10-021888. The claimant, a telephone
company service representative, was discharged for having prepared a
continuous service verification letter for a customer, knowing the letter
to be false. The claimant knew that the customer intended to use the
letter in applying for the amnesty program administered by the U.S.
Immigration and Naturalization Service. HELD: As the claimant
prepared the continuous service verification letter knowing it to be
false, the claimant's action constituted mismanagement of her position
of employment and thereby was misconduct connected with the work.

Also see cases digested under MC 485.30.
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MC 140.05(2) - 140.10

Appeal No. 2914-AT-69 (Affirmed by 343-CA-69). A claimant who
willfully misrepresents facts to his employer for the purpose of
obtaining reimbursement of funds, which reimbursement is not due
him, is guilty of misconduct warranting disqualification under Section
207.044.

Appeal No. 5599-AT-68 (Affirmed by 677-CA-68). A claimant who
uses his position with the employer in order to obtain for himself
certain fringe benefits from the employer's customers, is guilty of
misconduct connected with the work. Disqualification under Section
207.044.

Appeal No. 53836-AT-56 (Affirmed by 5681-CA-56) A claimant
who is discharged because she asked the employer what he meant,
after he made insinuating remarks about her honesty, is not guilty of
misconduct connected with the work.

MC 140.10 Dishonesty: Aiding and Abetting.

Where a claimant allowed his employer to be defrauded by others, by
helping or permitting acts of dishonesty to be committed without
informing his employer or trying to prevent them.

Appeal No. 2327-CA-77. The claimant, an experienced room service
waiter, was discharged for having knowingly cooperated with a guest
of the employer hotel, in defrauding the hotel of the sum of $24.00 by
altering records of charges. HELD: The claimant's active participation
in a scheme to defraud his employer constituted misconduct connected
with the work. Disqualification under Section 207.044.

Appeal No. 3685-CA-76. The claimant was discharged for having
provided food and beverages to certain patrons of the snack bar where
she worked, without having recorded the purchases on her cash
register, contrary to company policy. HELD: Discharged for
misconduct connected with the work. Disqualification under Section
207.044.
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MC 140.10(2) 140.20

Appeal No. 2957-CA-76. The claimant was discharged for having
permitted a customer to leave the store where the claimant worked
without the customer paying for certain merchandise. The claimant's
motive in permitting the customer to leave with the merchandise was to
test the honesty of another employee. However, she had not conferred
with management as to her plan nor had it been her duty to test the
honesty of other employees. HELD: The claimant's actions, in the
absence of any consultation with management about her intention to
determine the honesty of the other employee, constituted misconduct
connected with the work.

MC 140.15 Dishonesty: Cash Shortage or Misappropriation.
Where cash was converted or misappropriated.

Appeal No. 2612-CA-77. The claimant was discharged for having stolen
$155 from the employer. HELD: Discharged for misconduct connected
with the work Disqualification under Section 207.044.

MC 140.20 Dishonesty: Falsehood.

Where claimant gave a false reason for an absence, or made false
statements about employer, fellow employees or amount of work done.

Appeal No. 2454-CA-77. The claimant was discharged, after verbal and
written warnings, because of her attendance record. She was absent a
total of twenty-one days during a four-month period. Her last absence,
allegedly for medical reasons, was supported by a medical certificate
which was not regular on its face, in that it did not appear to have been
issued by a physician and the name of the hospital referred to in the
certificate was misspelled. The authenticity of the certificate could not be
verified by the employer as the claimant could not give the doctor's name
or telephone number. HELD: The claimant's actions constituted
misconduct connected with the work. Disqualification under Section
207.044.
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Appeal No. 1005-CA-77. The claimant was discharged for having
stated that he had been hospitalized for the entire four months that he
was off work due to injury when, in fact, he had not been hospitalized
for the entire time. HELD: The claimant's misrepresentation
constituted misconduct connected with the work. Disqualification under
Section 207.044.

Appeal No. 80-CA-77. On a scheduled workday, the claimant notified
the employer that she would not be in because her child was ill. The
claimant absented herself from work and was discharged She falsely
notified the employer that she had taken the child to a doctor and that
the latter had advised her to stay home with the child. In fact, the
claimant attended a fair while the child's grandparents cared for the
child. HELD: Discharged for misconduct connected with the work as
the claimant was absent from work without a valid excuse when she
was needed by the employer. Disqualification under Section 207.04
(Also digested under MC 15.20.)

Appeal No. 2030-CA-76. The claimant was discharged because, in
an attempt to increase his pay, he had reported that he was on jury
duty during a period of time after he had actually been released from
jury duty. HELD: The claimant's misrepresentation of his whereabouts,
in an effort to increase his wages, constituted misconduct connected
with the work. Disqualification under Section 207.044.

Appeal No. 15483-AT-64 (Affirmed by 731-CA-64). The claimant
witnessed a fight on the job but denied any knowledge of it to the
employer. She was discharged because the employer had obtained
proof, she was a witness. HELD: The claimant's telling the employer
an untruth and being unwilling to cooperate with him in his efforts to
learn the facts constituted misconduct connected with the work.
Disqualification under Section 207.044.
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Appeal No. 7581-CA-61. The claimant misrepresented to the employer that
he had cut his hand in the performance of his duties. As a result of the
misrepresentation, the claimant's medical expenses were paid by the
company and he was compensated for lost time. When the employer learned
the truth, the claimant was discharged. HELD: The claimant's actions
constituted misconduct connected with the work and a disqualification under
Section 207.044 was assessed.

MC 140.25 Dishonesty: Falsification of Record

Where claimant has given false information on application for work or on
records in the course of his employment or has destroyed such records.

Case No. 747872-2. The claimant was fired for falsifying his employment
application. The claimant checked “"no” to a question regarding criminal
“convictions” within the last seven (7) years. The employment application did
not inquire as to whether the claimant had ever pled guilty or no contest to a
criminal charge. Some four (4) years earlier, the claimant had been charged
with, and pled guilty to, assault with bodily injury, a Class A misdemeanor.
The claimant received deferred adjudication for the offense which consisted
of two years’ probation and a fine. The claimant successfully completed
probation and paid the required fine. Held: Not discharged for misconduct
connected with the work. The claimant did not falsify his employment
application. In light of the claimant’s successful completion of the conditions
of his probation, the claimant’s response to the conviction question was,
according to state law, correct. Specifically, the Texas Code of Criminal
Procedure [Vernon’s Ann.C.C.P. Art. 42.128§(5)(a) & (c)] provides, in
summary and in part, that “...the judge may, after receiving a plea of guilty
or plea of nolo contendere, hearing the evidence, and finding that it
substantiates the defendant’s guilt, defer further proceedings without
entering an adjudication of guilt, and place the defendant on community
supervision. “Upon satisfying the terms of probation %, if the judge has not
proceeded to adjudication of guilt, the judge shall dismiss the proceedings
against the defendant and discharge him.
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Appeal No. 87-60996-1-0687 (Affirmed by 87-11745-10-
070987). When hired for a position as security guard for a security
company, the claimant certified on his employment application that he
had never been arrested for any offense other than a minor traffic
violation. Five months later, the employer learned that the claimant
had twice previously been arrested and that he had pleaded guilty to
aggravated assault and paid a fine. The claimant was discharged.
HELD: An employer should be entitled to expect employees to fill out
employment applications in a truthful manner. The claimant's failure to
do so constituted misconduct connected with the work. Disqualification
under Section 207.044.

Appeal No. 86-15444-10-112586. The claimant was discharged
because the employer found he failed to list a misdemeanor
conviction, driving while intoxicated, on a security clearance
application. Although the claimant did list a previous felony conviction,
he failed to list the misdemeanor because he mistakenly believed that
no conviction had been entered on his record. HELD: Not discharged
for misconduct connected with the work. Because the claimant listed a
more serious conviction on the application, it does not appear that the
claimant was attempting to hide his criminal record but, rather, failed
to list it because of his misunderstanding of the legal disposition of the
case. The employer was put on notice that the claimant had such a
record which was available to the employer for closer inspection.

Appeal No. 1426-CA-77. The claimant was discharged for having
failed to keep his promise to do work for which he had, by his own
actions, improperly obtained his pay before doing the work. HELD:
The claimant's failure to do the work which he had agreed to do in
order to make restitution to the employer for payroll funds that he had
obtained improperly constituted misconduct connected with the work
Disqualification under Section 207.044.
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Appeal No. 834-CA-77. The claimant was discharged for having
falsified her employment application and her pre-employment medical
history questionnaire, in that she failed to reveal in either document,
although asked in both, that she had had a disabling back injury.
HELD: The claimant's falsification of her employment application and
her medical history questionnaire constituted misconduct connected
with the work. Disqualification under Section 207.044.

Appeal No. 95-014287-10-101895. In August 1991 the claimant
completed his work application for the employer and, in response to a
specific question on the application, he indicated that he had not
previously worked for the employer. In May 1995, the employer
discovered that, in fact, the claimant had previously worked for the
employer in 1982 and had been discharged for attendance violations.
The employer's application had expressly indicated that giving false
information on the application is grounds for immediate discharge. The
claimant was discharged. HELD: Falsification by misrepresentation or
omission of material information on an employment application,
generally speaking, constitutes misconduct connected with the work,
no matter when such fact is discovered. Consequently, the precedent
decision relied upon by the Appeal Tribunal.

Appeal No. 127-CA-77 (holding that it is not reasonable to hold that
false information which was given almost two years before the
claimant's discharge should constitute work-connected misconduct) is
specifically overruled and deleted from the precedent manual The
holding in the present case is adopted as a precedent. Disqualification
under Section 207.044 of the Act.
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Appeal No. 87-10312-10-061687. The claimant was discharged
when the employer learned that the claimant had omitted one previous
employer from her work history on her application form submitted two
years earlier. The claimant omitted this prior employer because she
worked there a week or less and received no wages. For those
reasons, she did not believe she had "worked" for the prior employer.
HELD: Because of the brevity of the previous employment and the
lack of wages, it was reasonable for the claimant to believe that the
prior employment had no bearing on her employment application.
Furthermore, the claimant had performed well for the employer for two
years after filing the application in question. The Commission held that
the claimant's omission of one prior employer from her application
form submitted two years earlier did not constitute misconduct
connected with the work.

Appeal No. 3276-CA-76. The claimant was discharged because he
had placed his supervisor's initials on his (the claimant's) expense
account on one occasion and, on four other occasions, had had some
other person or persons place the supervisor's initials on his expense
accounts. The claimant had known that his supervisor was supposed to
approve such expense accounts. HELD: Although there was nothing in
the record to establish that the claimant had intended to obtain any
money other than what was justly due him by way of reimbursement,
his actions clearly violated the employer's known policy and
constituted misconduct connected with the work. Disqualification under
Section 207.044.

Appeal No. 3570-AT-69 (Affirmed by 432-CA-69). A claimant's
failure to report his previous arrests on his application for work,
because he was afraid, he would not be hired if he listed them,
constituted misconduct connected with the work. Disqualification under
Section 207.044.
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Appeal No. 315-CA-78 On the Monday following the Thanksgiving
Holiday, the claimant turned in a record indicating that he had made
outside sales on that date. In fact, the claimant had been home sick
that day. He falsified the record because company policy provided that
the Thursday and Friday of the Thanksgiving weekend would be paid
days off only if the worker actually worked the following Monday. The
reason given by the claimant for his deception was his difficult financial
situation caused by his wife's long and expensive hospitalization. For
this reason, the claimant could not do without the three days' pay he
would have lost telling the truth. Prior to the deception, the claimant
had been considered a good employee and had received only one
minor reprimand during his twenty months' term of employment.
HELD: The claimant's attempting, by lying to the employer, to gain
three days' pay to which he was not entitled constituted misconduct
connected with the work. Disqualification under Section 207.044.

Also see Appeal No. 86-14236-10-110586, more fully digested under
MC 45.15, in which the Commission held guilty of misconduct
connected with the work a claimant who had been suspected of theft
of the employer's merchandise for resale, a suspicion which the
employer was unable to definitely validate There, the basis for the
Commission's decision was the fact that the claimant's actions
constituted competition with the employer and was potentially
damaging to the employer's relations with its customers.



Tex 10-01-96

Appeals Policy and Precedent Manual
MISCONDUCT

MC 140.30

MC 140.30 Dishonesty: Property of Employer, Conversion
of.

Taking of employer's property and putting to employee's own use.

Case No. 302389. The employer discovered that the claimant, a
custodian, had a trash bag of items that were found double bagged on
her cart. When the claimant was sent home so the incident could be
further investigated, the claimant wanted to take the items Her
request was denied. The investigation determined that these items
were not trash or lost but were taken out of the classrooms without
authorization. The claimant was discharged for possession and control
of the property of others, without authorization. HELD: Although
claimant denied during the hearing that she had stolen the items, the
employer provided a witness with firsthand testimony who indicated
that he discovered the items double bagged on claimant’s cart and
when sent home, claimant wanted to take these items with her. The
Commission concluded that this evidence was sufficient to establish
that the claimant had possession and control of the items with intent
to remove them from the school’s premises, regardless of whether she
ultimately succeeded in removing the items from the premises. The
Commission concluded that the employer had presented sufficient
evidence to overcome the claimant’s firsthand denial, and therefore,
the claimant was discharged for intentional wrongdoing and thus
misconduct connected with the work. (Also digested at MC 190.15).
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Appeal No. 87-20113-10-112487. The employer had allowed the
claimant and other employees to take home items from the store as
long as the information was kept in a log. The employer stopped the
practice and directed that all items be returned. The claimant removed
one page from the log